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Executive Summary
Counterterrorism detainees held in U.S. custody were subject to widespread abuses, including prolonged,
arbitrary detention, physical and sexual abuse, enforced disappearance by way of the secret transfer of
prisoners to undisclosed locations (“extraordinary rendition”), and other cruel, inhuman, and degrading
treatment or torture. The growing evidence of these abuses comes from the prisoners themselves, as well
as government inquiries, documents released through Freedom of Information Act (FOIA) requests, and
high-level officials who confirm that torture and abuse were a matter of policy. These acts constitute violations of international human rights and humanitarian law, violations that give rise to a right to redress.
Under the United Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) and the International Covenant on Civil and Political Rights (ICCPR),
signatories like the United States are required to provide redress (reparation) to victims of such serious
rights violations. The United States has publicly lauded this principle as it applies to other countries and
has offered significant financial and political support to torture victims of foreign regimes; yet it has failed
to acknowledge or address its obligation to victims of its own detention- and interrogation-related rights
violations in counterterrorism operations.
When the United Nations (UN) Committee against Torture questioned the United States about its
obligation to provide redress to torture victims, the government’s response in 2005 was that victims
could pursue civil litigation in U.S. courts or file claims under the Foreign Claims Act (FCA), by which
the military provides compensation for harms to civilians. Yet neither of these has proven successful for
most victims of U.S. abuses in the counterterrorism context. Non-citizen detainees’ civil claims have been
stymied by procedural roadblocks and defenses couched as national security concerns that have been
zealously pursued by government attorneys. A number of cases have been dismissed without ever reaching
a hearing on the merits because courts have repeatedly declined to hear cases in which the government
asserts that state secrets, classified evidence, evaluations of foreign policy, or national security issues are
involved. Additionally, cases have been dismissed because government officials are protected by legal
immunities. For its part, the FCA excludes claims from people deemed unfriendly to the United States,
who did not file a claim within two years after the incident, or who were held or interrogated by the CIA
or other nonmilitary personnel. Nor is the FCA a reparative scheme; it fails on essential components of
redress such as acknowledgment of wrongdoing.
It is an international obligation and a fundamental principle of U.S. law that harms such as these invoke a
right to a remedy. Redress should aim to acknowledge wrongs, address harms, and provide those affected
with the means to rebuild their lives. The type of redress that CAT and ICCPR describe encompasses
more than monetary compensation. Many detainees suffer from serious physical complications and
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psychological trauma as a result of torture, abuse, and poor detention conditions. Even detainees who did
not suffer physical mistreatment stress the importance of a chance to restore their reputations in order to
move forward with their lives after prolonged detention without charge or trial.
A comprehensive policy also should include measures such as access to medical care for physical injuries
and psychological distress, rehabilitation of reputation for detainees who were never charged or convicted,
and an official apology for wrongful detentions and other abuses.
Serious human rights violations give rise to a legal obligation to provide a remedy, and a remedy should
be provided to all victims. While broad political acceptance of redress may not exist in the near term, this
obligation should be part of the debate now as the United States grapples with the consequences of its
counterterrorism policy during the post-9/11 era. Redress not only rights a wrong, it signals a sea change
in the policies that supported torture, abuse, and arbitrary detention. Failing to provide redress represents
a continuing denial of the humanity of victims, a number of them having suffered horrific abuse. By facing the issue of redress, the United States can make good on its promise to never condone torture and to
hold itself to the basic human rights standards it promotes in other parts of the world.
During times of threat to national security, it is particularly important to remain true to these ideals. Violating principles like the right to redress condones the abuses and permits future violations. Conversely,
confronting the issue of redress can help the United States achieve its goal of reestablishing the rule of law,
rejoining the international community in good standing on human rights, and making the world safer for
itself and all people. Consequently, ICTJ recommends:
1.	Discussion of redress should be a part of the debate over the consequences of human rights .
violations. Although redress is a politically charged issue, it remains both a right of victims and an
obligation of the United States. It is also an integral part of a variety of complementary forms of .
justice, including disclosure of truth, criminal justice, and institutional and legal reforms, that .
together contribute to full accountability for wrongdoing under U.S. counterterrorism policy.
2.	Redress should be considered in its full dimension, conveying an acknowledgment of wrongdoing
and the humanity of those affected, including their families and communities. Victims should be
included in discussions of specific measures that provide full, effective redress for physical, psychological, social, and economic harms.
3.	Steps should be taken to make existing remedies fair and accessible. Government attorneys should
narrowly tailor national security-based defenses to protect classified information and allow claims to
be evaluated on their merits. FCA procedures should be reviewed and modified to improve access for
detainees, and the system should operate with greater transparency.
4.	Former counterterrorism detainees should be included in existing programs funded by the United
States and that provide compensation, rehabilitation, and other assistance to torture survivors.
5.	The U.S. government should ultimately adopt legislation leading to the appointment of an independent claims body that would work independently of the military and intelligence systems to hear
claims and coordinate all forms of redress related to prolonged or arbitrary detention, extraordinary
rendition, torture, and cruel, inhuman, or degrading treatment in which the United States has been
involved, directly or indirectly.
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1. Introduction
Since President Barack Obama took office in January 2009, the United States has explicitly disowned a
prior government policy that effectively adopted torture and other abuses in connection with counterterrorism operations. The current administration’s rejection of torture is unequivocal in its terms:
	Brutal methods of interrogation are inconsistent with our values, undermine the rule of law, and are
not effective means of obtaining information. They alienate the United States from the world. They
serve as a recruitment and propaganda tool for terrorists. They increase the will of our enemies to
fight against us, and endanger our troops when they are captured. The United States will not use or
support these methods.1
Whether there will be a full accounting for that prior policy is still an open question, as is the extent to
which, without accountability, present-day assurances of a ban on torture are worthy of reliance. As journalist Jane Mayer recently pointed out, “By holding no one accountable for past abuse, and by convening
no commission on what did and didn’t protect the country, President Obama has left the telling of this
dark chapter in American history to those who most want to whitewash it.”2
ICTJ has discussed elsewhere the importance of a full and independent inquiry into what happened and
prosecution of those most responsible for serious crimes related to detainee policy.3 This paper examines
key questions about one important dimension of accountability—redress—that has yet to be discussed in
any comprehensive way in connection with U.S. treatment of counterterrorism detainees. The realization
of redress would represent an important step toward justice after torture, prevention of further abuses,
and acknowledgment of the actions of government officials and contractors. This paper provides a framework for a serious, well-grounded discussion on the subject in anticipation of the need to consider not
only why redress is important but also for whom, in what form, and by what means.
Section 2 discusses the concept of redress, reviews international legal standards applicable to the United
States, and considers the legal boundaries for setting policy on redress. Section 3 reviews remedies available, in principle, under U.S. laws, and how these fall far short of adequate and effective redress in the
detainee context; the paper also examines relevant precedent. In section 4, the paper looks briefly at the
actions and harms that require specific forms of redress and turns to policy questions that arise in this
context: what forms redress might take, and how, when, and under what conditions redress should be
delivered to those harmed. Conclusions and recommendations are set out in section 5.
While this paper focuses on redress, this is only one dimension of accountability. Redress is most effective when it enables or follows disclosure of the truth about the array of abuses that have occurred, when
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prosecution of those most responsible accompanies it, and when accountability is reinforced by legal .
and institutional reforms that prevent further violations. Accountability with respect to abuses in U.S.
counterterrorism operations and specifically to treatment of detainees is still very limited in the United
States. The Obama administration has initiated some important reforms.4 Some new information about
abuses has come to light, but even the reports that have been released still contain some information that
is masked from public view.5 A preliminary inquiry by the Department of Justice is under way, but almost
a year into the investigation, the assistant U.S. attorney assigned to the review has not yet indicated
whether charges should be filed in connection with specific cases of detainee abuse.6
In July 2010, the British government announced its intention to launch an inquiry into allegations that
its security and intelligence services were involved in torture, and “wherever appropriate,” to offer compensation.7 While not directly involving the United States, an inquiry and any compensation in such cases
would likely highlight the U.S. role, “as there are questions over the degree to which British officers were
working with foreign security services who were treating detainees in ways they should not have done.”8
The announcement of an inquiry appears to be an encouraging step toward accountability, but the question of redress for serious abuses of international human rights or international humanitarian law is one
that must figure in the U.S. debate, for several reasons.
•	Redress is a legal obligation that arises inevitably from the fact of torture and other serious abuses. .
As such, the issue of redress tests the United States’ commitment to the CAT, along with other .
norms prohibiting torture, cruel treatment, forced disappearance, and prolonged arbitrary .
detention.9 International law recognizes that redress serves to do justice to those victimized and
to reaffirm the rule of law.10
•	It is already on the agenda by reason of claims made in scores of civil lawsuits, in at least 33 administrative claims through the FCA, and in legal actions outside of the United States that have led or may
lead to judgments against U.S. agents.11
•	Undertaking redress can demonstrate that the United States understands and is responsive to consequences experienced around the world due to the U.S. government’s departure from the rule of law
over the past decade.
•	A decision to enable mechanisms for redress can serve to reassure the international community that
the United States holds itself to the same standard it demands of other countries. As such, U.S. allies
and potential sources of intelligence should be assured that collaborating with the United States
would not lead to their involvement in illegal conduct. Additionally an important recruiting tool for
terrorists would be removed. This not only strengthens the United States in the international community, but also makes U.S. forces and the broader public safer.
•	Redress can deter future abuses by adding real costs—political, legal, moral, and monetary—to
unlawful choices about torture and counterterrorism policy.
•	Redress after torture serves as an all-important reminder of the humanity that must be recognized
without fail in all people, whether they are guilty, suspect, or innocent. The choice to use torture and
the subsequent lack of accountability generate negative consequences domestically for the United
States, in part by reinforcing the racism and anti-Muslim biases that underlie many of the abuses
against detainees.
Many, if not the majority, of victims in U.S. counterterrorism operations are innocent of wrongdoing and
have been held for years without being charged or having any chance of absolution. Others may well be
guilty of specific crimes; however, few have been tried. All deserve to be treated consistently according to
the rule of law, with respect for human dignity and without cruel or degrading treatment or torture.
Yet one of the problems with the policy debate about the U.S. government’s use of torture is that it has
largely skirted questions about the human beings on the receiving end of this policy. There are legiti-
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mate fears; the threat of terrorist acts requires grave attention and strong measures. But the debate is also
marked by elements of racism, anti-Muslim sentiment, ignorance, and political opportunism that must be
set aside or overcome in order to address the true threats to national security in a principled way. Such a
context requires a careful analysis of the law and a nuanced policy approach that is based on facts, respects
the rule of law, and acknowledges that redress, like other forms of accountability, occurs in a politically
charged setting.
This paper explores the United States’ legal obligation to redress in human terms the harms caused by its
wrongdoing. A criminal policy choice dehumanizes not only the intended target of this illegal conduct
but also the society that tolerates or condones it; redress can help to reverse that direction and restore the
rule of law.
The scope of this paper is limited to treatment of detainees that violates international humanitarian
law and international human rights law. In this respect, the paper is focused on torture and other cruel
treatment, extraordinary rendition that operates in secret and outsources detainees’ abuse to the authorities of other countries, and prolonged or arbitrary detention that leaves detainees in limbo in secret U.S.
controlled facilities or prisons in Afghanistan, Iraq, and Guantánamo Bay. We do not address other areas
of inquiry that may or may not represent violations of international humanitarian law, including the
many cases of civilian deaths and injuries in both Afghanistan and Iraq at road stops, on patrols, and in
searches, in bombing runs, drone attacks, and other circumstances. At the least these events should evoke
a humanitarian response;12 our discussion here should also be relevant to their eventual consideration as
claims of violations under international law.
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2. The Right and Duty:
Relevant Law and Practice
The concept of reparation for violations of rights and their consequent harms can arise in a number of
contexts. In the United States, one might easily associate the term with historical wrongs like slavery and
the complex demand for reparations many generations later. Likewise, one might assume that a discussion of reparations implies that the United States is on the losing side in armed conflict and must atone
for damage caused. While these are reparation issues, we focus on a separate question: redress for serious
international human rights violations or violations of international humanitarian law, specifically arbitrary
or prolonged detention, forced disappearance through extraordinary rendition, torture, and other abuses
of detainees.13 To avoid misunderstandings that may accompany the use of “reparation” in the U.S. context, throughout most of this paper we use “redress.” International law generally uses the term reparation
and we follow that usage in this section; however, reparation and redress are treated as equivalent throughout the paper. In this section we look at the definition of the right to redress and the corresponding duty
of the state, what is required to fulfill that right, and the legal boundaries for reparations policy.

The Source of the Right and Obligation
The United States is a party to several instruments establishing that it is the state’s duty to provide an .
effective remedy to victims of human rights abuses. The most explicit treaty provision on reparations for
acts of torture is found in the CAT, which was ratified by the United States in 1994.14 The convention’s
article 14 provides that, “Each State Party shall ensure in its legal system that the victim of an act of torture obtains redress and has an enforceable right to fair and adequate compensation including the means
for as full rehabilitation as possible.”15 If a torture victim dies, that right passes to his dependents.16 The
United States has acknowledged this duty, representing to the UN committee charged with overseeing
compliance that, “The legal system of the United States provides a variety of mechanisms through which
persons subjected to torture or other abuse may seek redress, which are consistent with the obligations
assumed by the United States upon ratification of the Convention.”17
As a party to ICCPR, the United States is further obligated to ensure an “effective remedy” for rights violations—including torture, cruel, inhuman, or degrading treatment, arbitrary detention, and enforced disappearance—even when those carrying out the violations do so in an official capacity.18 The convention’s
oversight body, the Human Rights Committee, has explained, “Without reparation to individuals whose
Covenant rights have been violated, the obligation to provide an effective remedy … is not discharged.”19
The committee has also made clear in its concluding observations and views on state compliance that
ICCPR requires reparations—particularly in the form of rehabilitation—be made available to victims of
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torture and their families.20 ICCPR also makes specific provisions for a right to compensation for anyone
who has been a victim of unlawful arrest or detention.21
The state’s obligation to provide timely, adequate, and effective reparations, as well as the corresponding
right of victims to seek them, is also generally considered to be customary international law.22 Customary
international law requires compensation when violations of international humanitarian law are attributable
to a state.23 Moreover, customary international law prohibits states from invoking national law as justification for failure to comply with its obligations.24 The Draft Articles on State Responsibility also establish
the obligation of a state in breach of international law to “make full reparation” for any damage, whether
material or moral, caused by the internationally wrongful act of a state.25
Generally, the state’s obligation to provide reparations is with regard to “acts or omissions which can be
attributed to the State and constitute gross violations of international human rights law or serious violations of international humanitarian law.”26 Also, “States should endeavor to establish national programs
for reparation and other assistance to victims in the event that the parties liable for the harm suffered are
unable or unwilling to meet their obligations.”27 The general duty of the state to protect rights also implies
that “States Parties [to the ICCPR] have to take positive measures to ensure that private persons or entities do not inflict torture or cruel, inhuman or degrading treatment or punishment on others within their
power.”28 For example, where paramilitary forces have been involved in violations at the instance of the
state or with state tolerance, the state has been held responsible.29

Giving Meaning to the Obligation
While the right to reparation and the corresponding obligation to provide an avenue for it are well .
established in international law, the contours of how that right is to be met in practice are less defined,
particularly when abuses have been massive or widespread. In principle, reparations should be pro-.
portional to the gravity of the human rights violation(s) and the harm suffered by the victim.30 They are
to be devised and implemented “in accordance with domestic law and international law, and taking account of individual circumstances,” so there is no set formula, but rather a principle that must be applied
to context.31 The UN Special Rapporteur on Torture has made it clear that CAT should be interpreted
in light of the guidance provided in the UN’s Basic Principles and Guidelines on the Right to a Remedy
and Reparations for Victims of Gross Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law.32
International law, as described by those principles, generally recognizes five ways in which “full and .
effective reparation” to victims of serious violations of international human rights law or international .
humanitarian law may be realized: restitution, compensation, rehabilitation, satisfaction, and guarantees
of non-repetition.33 Regardless of form, “reparation must, as far as possible, wipe out all the consequences
of the illegal act and reestablish the situation which would, in all probability, have existed if that act had
not been committed.”34 Yet in cases of torture or other serious abuses with devastating effects on the individual, family, and community, this is admittedly an objective that can only be approximated. The state’s
duty to provide reparations may be satisfied by a combination of these forms as necessary and appropriate
with respect to the factual circumstances.35 Generally, reparative measures include both material and symbolic elements, and may be directed to individuals or groups, with the greatest reparative effect achieved
by a combination of measures that are also linked to other forms of accountability.36
Reparations tend to fall short from the perspective of victims, even when extraordinary and costly efforts
are undertaken to provide them. German reparation after the Holocaust is a classic example, in which
almost $40 billion (US) benefiting 4.3 million individuals seems too little too late from the individual
victim’s or family’s point of view.37 Yet, reparations can be meaningful even so, since one of the most
www.ictj.org
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important components of any reparative measure is acknowledgment of wrongdoing, of the standard that
was violated, and of the victim’s humanity.
Thus, reparations are distinct from humanitarian responses to the plight of human rights victims. This
is not only because reparations are compelled by legal obligation and defined by rights rather than need
alone, but also because of the message they should deliver about the rights of victims and the obligations
of the state. For example, the Constitutional Court of Colombia found that state social services, humanitarian assistance, and reparations were distinct concepts that were complementary, but not interchangeable, since each one has a distinct meaning and derives from different principles.38

Legal Considerations in Reparations Policy
The trigger for reparation is the human rights violation committed. The potential recipients of redress are
defined by their experience of that violation, and the terms of redress should reflect both the right affected
and the harms suffered. Reparations may be defined one case at a time through the legal system or, as is
often the case after serious, systematic, or massive violations, reparations policy may be set through legislation. The latter method involves a political determination about what violations trigger redress, what will
be provided, and who will be able to access reparations. Later in this paper we discuss these considerations
in connection with the United States and counterterrorism detainee abuses; in this section we examine
the basic legal principles that guide and set limits on policy choices.
Decisions about what violations give rise to redress under a state policy generally relate to the pervasiveness and seriousness of the abuses and harm occasioned. The ICCPR states that all violations require a
remedy;39 however, the types of redress described by the UN Basic Principles are considered appropriate
in cases of “gross” violations of international human rights law and “serious” violations of international
humanitarian law.

Torture, cruel, inhuman,
and degrading treatment
and prolonged, secret,
or arbitrary detention—
especially when carried
out systematically as
a matter of policy—are
considered “gross” or
“serious” violations
within the meaning
of international law.

Torture, cruel, inhuman, and degrading treatment and prolonged, secret, or arbitrary detention—
especially when carried out systematically as a matter of policy—are considered “gross” or “serious” violations within the meaning of international law. This has been borne out in practice. For
example, in Morocco, victims of forced disappearance, arbitrary detention, those killed, wounded,
or forced into exile, and victims of sexual violence were covered by reparations. The program
focused on “criteria of experience, treating all victims with equal respect,” and included deprivation of liberty; forced disappearance; conditions in detention; torture and other cruel, degrading
or inhumane treatment; and “the aftermath of physical or psychological abuse.”40
In Peru, the reparations law that followed internal conflict (which involved acts of terrorism by
illegal armed groups and state abuses in the name of counterterrorism efforts) provided that
forced disappearance, other abductions, extrajudicial executions, murders, forced displacement,
arbitrary detention, forced recruitment, torture, and rape were abuses that would give rise to reparations.41 These violations included not only acts committed by the state but also by illegal armed
groups who were considered terrorists. The state assumed primary responsibility for redress for
all violations, with a right to take legal action to recoup costs of reparations when the authorities
could identify perpetrators. The reasoning behind this was the state’s dual obligation to respect
human rights and to ensure that rights are guaranteed.42
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Who then is entitled to redress? The United Nations defines “victim” in the reparations context as
“persons who individually or collectively suffered harm, including physical or mental injury, emotional
suffering, economic loss or substantial impairment of their fundamental rights, through acts or omissions
that constitute gross violations of international human rights law, or serious violations of international
humanitarian law.”43 Notably, this definition does not depend on the nationality of the individual affected,
nor is it affected by any alleged or proven prior conduct of the victim. In fact, the application of reparation principles “must … be without any discrimination of any kind on any ground, without exception.”44
As Dinah Shelton, an authority on international law and remedies, notes, “The character of the victim
should not be considered because it is irrelevant to the wrong and to the remedy, and implies a value
judgment on the worth of an individual that has nothing to do with the injury suffered.”45
When governments use the conduct of the victim (whether presumed or proven) to rationalize the use
of torture and other abuse, the immutable principle of CAT and ICCPR—that torture and other cruel,
inhuman or degrading treatment are prohibited no matter the circumstances—is turned upside down. If
policy turns “patriots into criminals and terrorists into victims” it is the policy that must be faulted, not
this universally held legal principle.46
The Committee Against Torture has also addressed this principle of nondiscrimination; “State Parties
[to the CAT] must ensure that, insofar as the obligations arising under the Convention are concerned,
their laws are in practice applied to all persons, regardless of [the]…reason for which the person is detained,
including persons accused of political offences or terrorist acts.”47 This principle was applied in Chile when the
Commission on Political Imprisonment and Torture had to resolve a question about the past conduct of
torture victims. The commission reported that it did not look into the backgrounds of victims and only
considered the actions of state agents, despite awareness that some victims had been involved in serious
violations of the rights of others. The commission wrote in its final report, “None of this justifies, however,
imprisonment in secret sites, or in any way the use of torture. … Nothing justifies the violation of the
right of every person to be judged and sentenced by due process, and nothing justifies, we reiterate, the
practice of torture.”48 The Chilean law granted the same form of reparations to all victims.
International human rights law does not prohibit setting priorities in the implementation of redress, .
and policy decisions may put some vulnerable victims first, as in Canada’s reparation program for .
survivors of Indian Residential Schools, in which elderly survivors received advanced compensation.49
When scarcity of resources or number of victims affects the capacity to implement redress, need may be a
driving factor in prioritizing attention. Thus in Sierra Leone, priorities included rape victims who needed
surgical attention.50 The urgent need for rehabilitation or other forms of redress, particularly following
release from prolonged detention, are legitimate criteria that may be relevant to establishing priorities in
the U.S. context.
Finally, although human rights law tends to focus on individual rights, the definition of victim for the
purposes of reparations includes the notion of “collective harm.” In Peru, a collective reparations pro-.
gram was designed to “contribute to the reconstruction and consolidation of the collective institutional
well-being of communities … which, as a consequence of the period of violence had lost part, or all, of
their social and physical infrastructure.”51 In Morocco, where political prisoners were held unlawfully
in secret detention centers for prolonged periods, community-oriented reparations recognized that the
communities that were forced to host detention sites were also victims in their own right.52 Some of the
outlying impacts of U.S. policy, whether inside the country or abroad, may eventually require this kind .
of attention.
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3. U.S. Practice and Precedent
In its reporting to the UN’s Committee against Torture in 2000 and 2005, the United States stressed its
positive role in combating torture and providing resources to aid torture victims at home, in its territories,
and around the world.53 These include programs for victim assistance and compensation for crime victims,
support for treatment centers in the United States and abroad, and appropriations to the UN Voluntary
Fund for Victims of Torture.54 U.S. foreign assistance to victims of torture is also considerable and commendably includes a commitment to rehabilitation that “aims to empower the torture victim to regain the
capacity, confidence, and ability to resume as full a life as possible.”55
The United States has generally offered significant support for victims of torture who have suffered at the
hands of perpetrators from another country; however, effective acknowledgment of torture and redress
for detainees injured as a matter of its own policies following the attacks of September 11, 2001 have
not been forthcoming. Instead, the Detainee Treatment Act of 2005 and the Military Commissions Act
of 2006 specifically attempted to bar many detainee suits from U.S. courts.56 U.S. forces are, moreover,
generally not subject to civil liability in Iraqi or Afghan courts.57
When asked by the Committee against Torture about the availability of a right of redress in the United
States for torture victims, the United States referred to an array of legal avenues, including civil actions
in U.S. courts.58 With specific regard to “victims of abuse and mistreatment by U.S. military personnel
in Iraq,” the United States pointed to the FCA as the main avenue for redress.59 Below we examine the
principal avenues available in theory—according to the U.S. government—to detainees who would seek
redress for torture and other abuses suffered in connection with detention by the U.S. military, intelligence agents, or their proxies—U.S. contractors and officials of other countries. We also consider lessons
implicit in one example of the United States’ previous policies of redress or assistance.

Civil Claims in U.S. Courts
Since the United States captured and incarcerated the first detainees in 2001, the courts have been an
important venue for attempts to vindicate their rights. Through civil suits, detainees at Guantánamo have
successfully drawn public attention to their situation. They have won victories such as access to counsel, the creation of a process (however inadequate) to evaluate enemy combatant status, and, ultimately,
the affirmation of the constitutional right to challenge their detention in court through writs of habeas
corpus. However, suits seeking monetary compensation and acknowledgment of torture, abuse, and other
detention-related harms have faced nearly insurmountable procedural hurdles; thus far, no case has moved
forward to a determination on the merits of claims.
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Victims of extraordinary rendition and former detainees from Guantánamo, Iraq, and Afghanistan have
filed lawsuits under a variety of legal theories.60 Courts consistently have refused to exercise their discretion to extend constitutional remedies to detainees who are not U.S. citizens. These decisions are couched
in terms of deference to the executive branch in matters of national security, military affairs, foreign policy,
and the court’s resistance to providing constitutionally based remedies. In light of these concerns, federal
judges have placed the onus for providing a remedy with Congress.61
Statutory mechanisms designed to protect U.S. government officials also have been  insurmountable
barriers to detainee claims. To date, courts have accepted government arguments that torture, abuse, and
other illegal acts fall within the scope of government employment. Consequently, officials are covered by
absolute immunity.62 The government is protected from detainee suits alleging intentional torts by a number of exceptions to the law that waives sovereign immunity; thus claims based on military action, policy
decisions, or ones that arise in foreign countries are prohibited from proceeding.63
Other types of claims have been dismissed as a result of detainees’ non-citizen status, their location .
in foreign countries during detention, and on other legal and procedural grounds.64 The D.C. Circuit
ruled that non-resident aliens cannot even be considered “persons” under the Religious Freedom .
Restoration Act.65
The United States has broadly invoked other doctrines to shield counterterrorism policies from public
scrutiny. The most problematic of these doctrines is the “state secrets privilege” that has been interpreted
by one U.S. Circuit Court of Appeals to allow a lawsuit to be stopped at the outset. Surprisingly this is an
area in which the Obama administration has chosen to invoke arguments similar to those of the Bush administration.66 In a recent report, the White House said, “We will follow clear procedures so as to provide
greater accountability and to ensure the privilege is invoked only when necessary and in the narrowest
way possible. We will never invoke the privilege to hide a violation of law or to avoid embarrassment to
the government.”67 The administration’s legal posture now needs to comport with this stated commitment.
International law, and international human rights and humanitarian law in particular, have been rendered
irrelevant to legal decision-making in detainee cases, even though U.S. laws such as the Alien Tort Statute
are firmly grounded in the international legal tradition.68 Rich jurisprudence and scholarly commentary
are available on the relevance of international law to the incarceration and treatment of civilians and
prisoners of war in armed conflict, the legal culpability of commanders and perpetrators for gross human
rights abuses and serious violations of international humanitarian law, the use of paramilitary bodies to
carry out official duties, and the use of forced disappearance to cover up abuse. Yet this thinking has so far
failed to edify judicial decisions due to the reluctance in the United States to draw from these sources.
While the majority of detention-related civil cases have faced dismissal at early stages, a few have met
with some success. Among these are constitutional claims brought by U.S. citizens and some cases against
government contractors who may or may not be afforded the immunities that protect members of the
U.S. military, depending on the circumstances of the contractors’ employment.69 However, no case has
yet proceeded to the merits. Thus, no court yet has evaluated detainees’ claims or the damages that might
result from a successful suit.
Yet to be fully litigated is the possibility of recovery for individuals who, pursuant to military review
procedures, were found to be “non-enemy combatants” but continued to be held for long periods and
subjected to mistreatment.70 Further, with new revelations of the suspicious nature of the deaths in
custody of three detainees at Guantánamo, litigation challenging the government’s actions there might
also prove to be fertile ground.71
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International law, particularly the Convention against Torture, demands that victims have a forum for a
remedy; it is clear that, to date, U.S. courts have not served to meet this state obligation. However, civil
suits act as continuing reminders that victims of U.S. policies must have an opportunity to vindicate their
rights. In the absence of executive or congressional action, the courts will continue to be the one venue
where a victim can seek redress, and, at minimum, relate his or her experience through a formal, public
complaint. This in turn assists the creation of an historical record of victims’ accounts of what occurred
in U.S. military prisons, in CIA custody, and in the custody of foreign countries. As cases have proceeded,
even the arguments raised by U.S. officials and private contractors in briefs and affidavits in the litigation have helped pull back some of the veil of secrecy on government rationales and actions. These cases
continue to present the current administration with opportunities to break publicly with the policies of
the past.
Public interest and social justice lawyers throughout the world have used the courts as a vehicle to protect
and vindicate the rights of victims of government excess and abuse, a practice that is also appropriate in
this context. The United States has a particularly strong judiciary that can and does act independently
from the executive and legislative branch. The United States also has a well-established tradition of
judicially ordered redress for wrongdoing. Nonetheless, in the area of national security, with its attendant
deferential principles and immunities for government officials, civil litigation has not yet proven itself to
be an effective mechanism for redress of the abuses that have occurred in the pursuit of U.S. counterterrorism policies.
In backing away from the issue, the courts have pointed to Congress as the appropriate forum for fashioning an appropriate remedy for the abuses suffered by counterterrorism detainees. The government must
take responsibility for its role in pushing the courts in this direction through its overly broad use of doctrines meant to protect, not override, the system of checks and balances on power.
The U.S. government’s positions in litigation need to be reexamined and made consistent with values of
transparency, justice, and the rule of law, rather than supporting efforts to hide government wrongdoing.
The courts and existing U.S. law present a substantial barrier to recovery, but given the current political
climate, they may represent the best hope for overcoming subjective fears and prejudices to uphold the
law and provide a remedy for detainee abuses.

Foreign Claims Act
The Foreign Claims Act (FCA) is a law providing compensation to individuals harmed by the U.S. .
military.72 It is not a reparations law; it is not limited to instances of rights violations since it also covers
negligent acts, so it does not necessarily convey an acknowledgment of wrongdoing and victims’ rights.
Nor does it contain an expansive enough remedy to achieve reparative justice, since it provides for .
compensation alone.73 Moreover, the FCA does not apply to the full universe of detainee claims that arise
from U.S. counterterrorism operations overseas, since it only pertains to acts by military personnel and
Department of Defense (DOD) employees, leaving harms caused by CIA officials and contractors out .
of reach. Yet, an examination of the FCA’s terms and operation in practice is useful to the discussion of .
redress, whether with a view to accessing an existing, if partial, remedy that may be applicable in some
cases, or to provide lessons for devising a more comprehensive, functional system of redress for U.S. .
counterterrorism detainees.
The FCA provides compensation for death, personal injury, and loss or damage to property resulting
from a wrongful or negligent act of military personnel outside the United States. Once someone has
filed a claim, it is adjudicated by a Foreign Claims Commission (FCC).74 Compensation is only avail-
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able for harm that occurred during noncombat activity (the “combat exclusion”).75 The claimant must be
a resident of a foreign country.76 Claims must be filed in writing within two years of the date the harm
occurred.77 Applicants must be deemed “friendly” to the United States by a claims commission or military
officer in order to be eligible for recovery.78
Once a claim has been filed, it is adjudicated by a Foreign Claims Commission (FCC) composed of one
to three military lawyers or officers.79 FCCs may award compensation up to $50,000, while the U.S.
Army Claims Office or Judge Advocate General’s Office processes claims exceeding that amount; claims
for more than $100,000 require approval by the Army General Counsel.80 Upon settlement, the claimant
must agree to accept payment in full satisfaction of the claim.81
Only a few incomplete records are available on the adjudication of detainee FCA claims in Iraq and Afghanistan.82 In a September 2004 memorandum to the secretary of the Army, Defense Secretary Donald
Rumsfeld ordered the review at U.S. Army headquarters of all claims that Iraqi detainees filed based on
“allegations of personal injury/abuse and mistreatment, particularly at Abu Ghraib prison.”83 Nevertheless,
according to the information U.S. officials released to CAT in 2005, only two of 33 detainees who filed
claims were offered compensation (in the amounts of $350 and $5,000).84

The FCA payment Saleh
received was made
despite an Army finding
that he was never
interrogated or abused.

Haidar Muhsin Saleh, the plaintiff in Saleh v. Titan (a contractor engaged in interrogations at Abu
Ghraib), was reported to have received $5,000 under the FCA.85 The D.C. Circuit Court of Appeals
dismissed his claims without reaching the merits and noted that the FCA payment he received
was made despite an Army finding that he was never interrogated or abused.86 Nevertheless, the
dissent points out that Saleh’s allegations of abuse included:
“Roping Plaintiff Saleh and 12 other naked prisoners together by their genitals and then pushing
one of the male detainees to the ground, causing the others to suffer extreme physical, mental
and emotional distress; . . . [r]epeatedly shocking Plaintiff Saleh with an electric stick and beating
him with a cable; . . . [and] [t]ying his hands above his head and sodomizing him . . .”87

Despite the limited information about the adjudication of FCA claims, review of claims records related to
other contexts (such as deaths at checkpoints or in crossfire) released to the ACLU through FOIA requests
is illuminating.88 Analysis of these claims in a 2007 report by the Campaign for Innocent Victims in Conflict (CIVIC) points to serious flaws in the claims adjudication process, including low valuation of life and
lack of guidelines leading to inconsistent application and frequent denials, often without explanation.89
Award amounts varied greatly, often with no explanation. The average payment for loss of life was $4,200,
with payments ranging from $500 to $11,000.90 One example from government files underscores both
the inadequacy of the compensation and of the process itself. According to a summary by the ACLU:
	Iraqi woman submits claim that her husband and son were killed when their vehicle was fired on by
U.S. forces. Iraqi woman requests $3,000 for the death of her husband, $3,000 for the death of her
son, and $6,300 for the damage to the car. The Army suggested $11,000 instead and the claim was
settled for that amount. Notably, the letter to the claimant notifying her that her claim was granted
does not apologize for the death of her husband and son, and instead only acknowledges the damage
to the car, stating: “Allow me to express my sympathy for the damage to your personal property.”91
FCCs also suffer from an absence of official guidelines or procedures governing the interpretation of .
FCA rules, how evidence should be evaluated, and when awards should be granted. FCCs operate with .
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no evidentiary guidelines, sometimes weighing evidence improperly and tending to favor military .
accounts over those of civilians.92 In several cases, FCCs denied claims for which claimants provided
witness statements only because no military record of the event existed.93 Overall, a majority of the claims
were denied.94
While the rules do not categorically exclude detainee claims, many potential claims fall outside their
parameters. Perhaps most significantly, many detainees suffered abuse and prolonged detention in .
CIA-run “black sites,” or were turned over to foreign custody; however, the FCA applies only to harms
caused by military personnel and employees.95 Furthermore, many detainee claims may be precluded by
the two-year limitations period, either because detainees were unaware of their ability to file or were unable to file in detention. Required to provide evidence to substantiate their claims,96 detainees may have
a difficult time obtaining sufficient evidence to prove interrogation-related abuse or other harms that occurred during detention since they may be unable to locate witnesses or access their own classified records.
The noncombat rule and the requirement that claimants be considered friendly to the United States at
the time of detention also complicate these claims. Many detainees are held without charge and released
without any formal determination of guilt or innocence, leaving them with no defense to being labeled
hostile to U.S. national security interests. Thus even within the limited scope of application, valid claims
might be denied, and access to the FCA as a form of compensation appears inconsistent.97 The FCA fails
as reparations and has shortcomings even as a more limited remedy.

Lessons from Japanese Internment
As the courts have pointed out, Congress is capable—in principle—of devising a policy on redress that
could attend to the large number of victims of abuse who might seek to make a claim against the United
States. An administrative system for fielding and resolving such claims can be an effective mechanism
for determining redress. However, such an approach has its own significant challenges and often requires
litigation to set policy in motion or fill gaps where policy is incomplete.
While not a precise factual parallel, the unjust internment during World War II of individuals of Japanese
descent in the United States and Latin America offers some valuable, if not particularly heartening, insights. In the politically toxic climate of the time, national security concerns and exploitation of fear and
prejudice were used to overcome rights standards normally held dear as national values. At its nadir, this
thinking led to the now discredited decision in Korematsu v. United States, in which the Supreme Court
held that the government’s counterespionage needs outweighed the individual rights of a Japanese internee.98 U.S. national security policy regarding Japanese and other groups whose origins could be traced
back to Axis countries had extremely wide-reaching effects both within and outside the United States.
In the days after the attack on Pearl Harbor, the U.S. government began rounding up people of Japanese,
Italian, and German descent.99 The United States encouraged the internment of people of Japanese descent in many Latin American countries, especially Peru, which had a large Japanese-Peruvian population,
was strategically located, and had a willing government and similar degree of anti-Japanese sentiment.100
Peru enacted blacklisting laws against people of Japanese descent, seizing their property and land in the
process. The United States began detaining German, Italian, and Japanese Latin Americans from Peru,
Ecuador, Colombia, Bolivia, Panama, and Costa Rica.101 The majority of these were of Japanese origin,
and 80 percent were from Peru.102 Some were deported to Japan in exchange for the return of American
citizens who had been in Japan when war was declared and were held by the Japanese government; others
ended up in internment camps in the United States for the duration of the war.103
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At the end of the war, Japanese Latin Americans in U.S. internment camps were classified as illegal aliens
and slated for deportation.104 Peru refused to take them, and many were deported to Japan or Germany.
Incrementally they gained some rights, and in 1948 the Evacuation Claims Act was passed, which provided for some compensation for property lost during the internment.105
After extensive advocacy efforts by Japanese Americans, in 1976 President Gerald Ford repealed Executive Order 9066, which had initiated the overall internment process, and stated that internment was
wrong.106 A 1979 commission of inquiry reviewed the facts and circumstances of internment and issued
a report and recommendations. Two cases in the 1980s attempted to resolve some of the consequences
of Japanese internment. Several individuals successfully petitioned to vacate earlier internment-related
criminal sentences.107 A class action on behalf of all internment camp survivors seeking damages from the
U.S. government was dismissed on statute of limitations grounds despite the fact that the government had
concealed critical evidence.108 Reparation followed later through the 1988 Civil Liberties Act, which committed the president to a formal apology and authorized a $20,000 reparations payment to U.S. citizens
and legal resident aliens who were interned.109 However, Latin Americans who had been interned were not
included. A federal class action on their behalf was settled in 1998, resulting in an apology and payments
of $5,000 to each class member.110
In order to avoid retreading this ground during the current threat to national security, the United States
should take heed of the lessons the Japanese internment has to offer. The steps taken to acknowledge
wrongdoing and redress victims of the unjust policy would have been more effective had they occurred
closer to the time of the events. Early acknowledgment of wrongdoing is crucial as it is the first step
toward recognition of the humanity and dignity of the victims. In order for redress to move forward, both
wider society and political representatives need to fully understand the wrongs that were done and how
policies based in prejudice and fear negatively affected individuals, families, and larger communities. In
the Japanese internment cases, in addition to extensive litigation, a commission of inquiry was used to
gather information and formulate recommendations. A similar inquiry in the current context would
provide a stronger base from which to advocate for reparative justice policy.
Victims who are not U.S. citizens have limited power; their voices need to be amplified through litigation
and by advocates who are more likely to be heard. The experience of the Latin American internees demonstrates that despite the disadvantage of not having citizenship, they eventually gained some recognition
of their rights. But this case also serves as a reminder that the eventual outcome was not due to the simple
passage of time, but to persistent advocacy efforts that continued despite setbacks at the highest level of
the U.S. justice system and despite only incremental political gains for many years. These lessons from
a shameful precedent in U.S. history should be seized on sooner rather than later as the United States
grapples with the legacy of counterterrorism policies and detainee abuse.
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4. Terms of Redress
“The illegal actions
against Mr. Hamad
resulted in loss of
income to his wife
and children, leaving
them destitute.”

In a civil complaint filed in federal court in April 2010, Sudanese national Adel Hassan Hamad
alleges that he was doing humanitarian aid work in Pakistan in 2002 when he was taken from his
apartment by several heavily armed men. He was held in Pakistan, then Bagram Air Force Base in
Afghanistan, and transferred in 2003 to Guantánamo Bay, where he was held without charge or
trial for any criminal act. He claims that he was tortured and otherwise mistreated in detention,
including being forced to stand three days without food or sleep, kicked, left naked outside in the
cold, and set upon by dogs.111 According to the complaint:
“Mr. Hamad is married with five living children and two deceased children. The illegal actions
against Mr. Hamad resulted in loss of income to his wife and children, leaving them destitute.
One of his daughters was born shortly after Mr. Hamad was seized, and died while Mr. Hamad
was held at Guantánamo because the family could not afford proper medical care while he was
detained and unable to work. Because of Mr. Hamad’s detention in Guantánamo, he was never
able to help, see or hold his daughter….
“Plaintiff seeks compensation for the forced disappearance, prolonged arbitrary detention, inhuman, degrading and cruel treatment, torture, for being targeted during time of war as a civilian, and due process violations that [he] suffered while under and relating to the custody of the
United States and its agents at Bagram and Guantánamo, and to hold responsible those officials
charged with the unwarranted custody of [Mr. Hamad].”112

The use of torture and other serious mistreatment by the United States has been credibly documented
across detention sites, conceded in former officials’ memoranda and statements, and even roundly
defended by the former president and others in his administration.113 We know that many detainees were
held in secret detention—effectively “disappeared” for some time.114 And we know that many detainees
who are not clearly identified as former combatants have been held without charges or trial for years, in
many cases with very tenuous grounds for detaining them in the first place.115 The fact of serious human
rights abuses and violations of international humanitarian law like these should result in some form of
acknowledgment and redress.
While redress is about acknowledging what happened in the past, one of its purposes must be to make
a future possible for victims of human rights abuses or their families.116 In Peru reparations for victims
were to include symbolic measures such as public gestures of acknowledgment and memorials; health
care for resulting mental or physical problems; schooling for victims or a family member if educational
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advancement was interrupted due to the abuse; free legal assistance; normalization of legal status; points
toward subsidized housing benefits; and compensation for those who were permanently disabled as the
result of torture.117
There are many uncertainties in positing specific measures of redress in a climate as politically and .
judicially hostile as that encountered today in the United States; setting out detailed proposals for a .
robust reparations policy may be premature. Nevertheless, a framework for debate on appropriate .
measures and the process of redress is crucial to a serious discussion of this issue. Here we look at the .
essential questions policymakers would need to address if they were to take up this issue and shape a
policy on redress for torture.

Redress for Violations and Harms
Full and effective redress must take into consideration the human consequences of human rights violations and the situation of the victims in the present day. Information about such consequences is spotty;
there is a lack of systematic information on detainees’ experience in detention and following release. Thus
this section seeks only to indicate the general kinds of harms that may have been suffered, which in turn
will be relevant to the kinds of reparative justice that might be appropriate.118 Further determinations
about redress need to occur when the picture is more complete. The information that follows is based on
reports of interviews that NGOs and journalists conducted with former detainees, as well as first-hand
accounts by former detainees.
Physical and Psychological Harms
The conditions of detention and interrogation methods such as use of excessively hot or cold cells, constant exposure to light or loud music, inadequate food, and unsanitary conditions seriously injured many
detainees. They were also subject to beatings, sexual abuse, sleep deprivation, and stress positions designed
to put serious physical strain on their bodies, along with other forms of mistreatment. Detainees injured
as a result of harsh treatment were denied medical care or given inadequate treatment.119
This harsh treatment has caused numerous deaths and had lasting consequences for surviving victims.
In a Physicians for Human Rights (PHR) evaluation of 11 former detainees, all experienced persistent
musculoskeletal pain and chronic severe headaches, possibly correlated to head trauma.120 Some former
detainees attest to permanent physical impairments, such as numbness and weakness in the arms due to
suspension by the arms; vision problems as a result of exposure to constant fluorescent light; hearing loss
after constant exposure to loud music; and back pain and numbness in the legs due to prolonged stress
positions and exposure to cold.121 Severe beatings and other forms of torture have reportedly resulted in
injuries such as dislocations of the shoulders, nerve injury, and loss of eyesight.122 Prolonged detention has
resulted in a general deterioration of health for many detainees, including some still in U.S. custody.123
Most of the former detainees interviewed by PHR and other groups report lasting mental health complications such as depression, anxiety, sleeplessness, and post-traumatic stress disorder (PTSD).124 Feelings
of hopelessness, sadness, isolation, bouts of weeping, panic attacks, and nervous or explosive reactions
to minor problems are reported.125 Memory loss is a frequent result of traumatic experiences and is also
documented.126 Flashbacks often occur as night terrors, contributing to the sleeplessness reported by many
detainees interviewed in the PHR study.127
The detainee is not alone in suffering psychologically. Family members are particularly affected when
“extraordinary rendition” or other forms of secret detention effectively result in enforced disappearance of
their loved one.128
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Continuing Legal, Economic, and Social Consequences
For many detainees, release from U.S. detention does not entail a return to the freedoms they enjoyed
previously. In Yemen former detainees are held in Yemeni prisons in poor conditions until the detainee
can find someone to sign a “guarantee” that he will not flee—often at a price.129 In Tunisia, former detainees report being imprisoned by the government in worse conditions than what they experienced in U.S.
detention and subjected to harsh interrogations that include sleep deprivation.130 Government surveillance is also an issue. In Yemen, the government keeps tabs on the activities of former detainees, requiring
them to report in once a month and give prior notification of any travel within the country. Restrictions
on international travel imposed both by home countries and the United States have affected some former
detainees’ access to health care as well as their ability to continue working in former professions.131
For detainees who were captured in raids or detained for long periods, loss or destruction of property
without compensation has been an issue. Former detainees report money or other property being seized
during raids or from them during incarceration. Others report outright destruction of property, such as
damage to houses, slaughter of livestock, and damage to crops or vehicles.132 Detainees’ families also suffer
these economic consequences of detention.
The U.S. practice of not informing family members of detainees’ whereabouts or status resulted in .
families spending sums of money searching for detainees who seemingly disappeared without a trace, as
well as suffering the torment of not learning of their loved one’s fate.133 Other families, left without their
primary breadwinner, fell into poverty or ended up having to relocate, rely on relatives, or pull children
out of school to work.134 Former detainees who have spoken on the issue often report difficulty finding
work.135 Some lost successful businesses during their detention and have had difficulty starting again
from scratch.136 Potential employers or lenders may be unwilling to associate themselves with a former
detainee.137 Others find that deterioration of their health has left them unable to work.138
Home governments have provided little or no assistance with job training or reintegration.139 The inability
to work and support their families has left former detainees homeless and estranged from families.140
Although some detainees report that separation from their families during detention was particularly
difficult, they also struggle with reintegration into family and community life.141 Detainees held for many
years no longer recognize their children upon return, and children react fearfully to parents they’ve never
known.142 Some of the detainees say they feel ashamed that they have caused their family trouble, have
been unable to provide for them, or feel as though they no longer deserve to be a part of family life. Others report a general sense of being “changed,” no longer belonging as a part of family or community.143
Beyond the difficulty of reintegrating into the job market, former detainees also report pervasive problems
reentering all aspects of society. Released detainees cite both social stigma and rejection, and personal feelings of no longer belonging after their experiences.144 One detainee feels his family is afraid of him, while
another is ashamed to have brought his wife and children such dishonor.145 Financial dependence on family members strains relationships.146 The extreme nervousness and hyper-vigilance that accompany PTSD
and other anxiety disorders also inhibit detainees from forming and building social relationships; many
have become extremely mistrustful of others.147 The United States has made efforts to resettle some former
Guantánamo prisoners in other countries; however, these new homes are isolating and may not include
the support necessary for integration into a society completely foreign to the former prisoner.148 While
many detainees relocated voluntarily, displacement may increase feelings of loneliness and disconnection
from society and further strain family relationships.149
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Types of Appropriate Redress
In order to meet its obligation to redress serious human rights violations, the United States needs to .
draw upon an array of measures to truly acknowledge what happened and respond to the kinds of harm
detailed above. Here we consider the forms of redress as they have been developed in international law
and how appropriate they may be to the context of detainee abuses. Taken together, these measures
respond in a more satisfying way than any one of them might be able to achieve alone; that effectiveness
is further heightened if other avenues of accountability (criminal justice, inquiry, institutional reform) are
also pursued.

“Where is the support
system for people who
have endured cruel,
inhuman and degrading
treatment?”

According to former Guantánamo inmate Moazzem Begg, former prisoners returning to the
United Kingdom have received support from activists and community members, but those
returning to some other countries have had little help: “Whether they are in Bermuda, Morocco,
Mauritania or Yemen, the story is pretty much the same—where is the welfare for people who
have been tortured? Where is the support system for people who have endured cruel, inhuman
and degrading treatment? The fact of the matter is, rarely does it exist.”150

Compensation
Compensation is the most common form of redress and the main one that the U.S. system already
contemplates, albeit ineffectively, through the FCA and civil court actions. Generally compensation .
is considered appropriate reparation for economically assessable damage, such as physical or mental harm;
lost opportunities, including employment, education and social benefits; material damages and loss of
earnings, including loss of earning potential; harm to reputation; and costs required for legal assistance, .
and medical, psychological, and social services.151 Compensation is limited to damage actually incurred as
a result of the internationally wrongful act and excludes damage that is indirect or remote.152
This form of redress gives great flexibility and autonomy to the person entitled to the compensation. .
process involved is administratively simple and can easily be applied across a diverse range of locations
without major difficulties. And for many, it signals accountability in very concrete, measurable terms. It is
a form of redress that other countries have also applied in addressing similar claims, whether under provisions similar to the FCA, judicial cases, or other government actions.153 Furthermore, international law
places special emphasis on compensation after unlawful detention.154
There are negative considerations as well. Compensation alone, without some more meaningful accountability and acknowledgment of wrongdoing, can be seen as an attempt to buy silence or equate money
with irreparable losses. Compensation is never fully adequate to repair the damage done in these cases;
without other measures of satisfaction, its inadequacy can be particularly striking. There may be political
resistance to providing this kind of redress because of the level of autonomy afforded the recipient and
concern about possible misuse of the funds. Despite these drawbacks, compensation should be among the
forms of redress available to former detainees. It constitutes a meaningful gesture while offering the kind
of support that detainees need to get back on their feet. It can replace lost property or businesses, and
it offers a new horizon of possibility to people whose lives were disrupted by lengthy detention and the
trauma of torture and cruel, inhuman, or degrading treatment.
Any compensation scheme designed as part of redress should be mindful of the types of inconsistencies,
injustices, lack of comprehensive approach and other limitations present in the FCA system. A compensation scheme would need to cover harms caused not only by military but also by nonmilitary actors,
such as the CIA and contractors. It also would need to link to other forms of redress to be effective as
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reparation. Prohibitions and penalties for using funds to support terrorism could be incorporated into
any compensation scheme to allay fears that compensation might be funneled back to terrorist networks.
Consideration should also be given to compensation of family members of detainees in cases of detainee
deaths, and as victims in their own right.155
Restitution
Restitution is designed to “restore the victim to the original situation” before the human rights violation.
Restitution may include restoration of a victim’s liberty, enjoyment of human rights, identity, family life,
citizenship, place of residence, employment, and property.156 This form of reparative justice is generally
deemed preferable to other forms, unless it is “materially impossible” or would “involve a burden out of
all proportion to the benefit deriving from restitution instead of compensation.”157 Restitution has the
potential to restore what was actually lost by the victim; however, this is difficult to achieve in practice
because what has been lost is often lost permanently.158
In the context of detainee abuses, some forms of restitution may be impractical. Some victims died, .
many former detainees are unable to return home and must restart their lives in a new country; destroyed
property, even if replaced, may not be appropriate to the former detainee’s current situation. When it is
not feasible to restore property lost as a result of U.S. wrongdoing, compensation may have to fill the
gap. Yet restitution of an individual’s reputation, his or her freedom of movement, and specifically his or
her ability to be reunited with family are aspects that, in some cases, may be possible to achieve and even
outweigh other more material forms of restitution.
Rehabilitation
Rehabilitation refers to medical and psychological care as well as legal and social services necessary to
address human rights violations.159 In other words, international law is concerned with “the process of
restoring the individual’s full health and reputation after the trauma of a serious attack on one’s physical
or mental integrity,” in an effort to “achieve maximum physical and psychological fitness by addressing
the individual, the family, local community and even the society as a whole.”160
Rehabilitation is a form of redress that is particularly important after torture, forced disappearance, and
prolonged detention without charge, and should be prioritized. Culturally appropriate and trustworthy
medical and psychological attention is critical, yet complicated to achieve when former detainees are
dispersed around the world and profoundly distrustful of the U.S. government. Given the role of .
some U.S. medical and mental health personnel in overseeing abuses, they should not be involved in
providing rehabilitation without first undertaking serious vetting of anyone who is involved in a .
rehabilitation project.161
One way to respond to the need for rehabilitation may be through channeling government funding to victim-centered or victims’ organizations or NGOs to provide mutual support and assistance, as the United
States does in other contexts.162 Another possibility is to ensure that states receiving former detainees are
provided with the wherewithal to ensure this kind of care for victims. However, to ensure reparative effect,
such a step should originate from and be explicitly recognized by the United States as a form of redress.
Rehabilitation of reputation is particularly challenging given the U.S. record of holding detainees without
charge while fueling and sustaining suspicions about their potential links to terrorist groups. The political
discourse, particularly in the United States, has too often assumed that individuals suspected of links to
terrorism or terrorist acts are guilty. Even more insidious has been the discriminatory insinuation that Muslims are particularly suspect. Outside of the United States, the stigma of having been detained for terrorist
activity has greatly affected the lives of ex-detainees. As Amnesty International reports, “Even for those who
have been returned to their home country to be reunited with their families and friends, the physical and
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psychological reminders of their time in Guantánamo will remain, and the stigma of having been labeled
an ‘enemy combatant,’ ‘the worst of the worst’ will stay with them for the rest of their lives.”163
The United States cannot issue assurances about the future conduct of any individual, whether the person
is a U.S. citizen or a citizen of another country detained abroad; nor should it vouch for any legitimately
held prisoners of war while the relevant armed conflict is ongoing. But hundreds and even thousands of
detainees were released who never were charged with any crime, and this fact is something the United
States can attest to when appropriate. However, the government is likely to be reluctant to take this step.
After reviewing Guantánamo detainee cases on the order of President Obama in 2009, a task force spoke
of detainees released for transfer in terms of their limited potential threat, rather than emphasizing the lack
of charges against them.164 Adherence to the principle that individuals are innocent until proven guilty is
directly at stake here. Given the arbitrary nature of the original detentions of many former U.S. prisoners
and recognition that “hundreds of innocent men were sent to the Guantánamo Bay prison camp,” a statement that the individual was never charged or found responsible for a criminal act would reassert this principle and serve as an important form of redress.165 Such a statement, issued upon release or published in a
publicly accessible form, could also be combined with an individual letter of apology, as discussed below.
Satisfaction
Satisfaction usually involves measures that provide an indirect benefit to the victim, often overlapping
with other justice mechanisms. Examples include measures to cease continuing violations, verification,
and full, public disclosure of the truth about what happened, the victims’ experience, and the role of
those responsible.166 As former Guantánamo prisoner Binyam Mohammed stated on his return to the
United Kingdom, “I am not asking for vengeance; only that the truth should be made known, so that
nobody in the future should have to endure what I have endured.”167
Official declarations or judicial decisions restoring the dignity, reputation, and rights of the victim and
those closely connected are also often considered measures of satisfaction, as are public apologies; judicial
and administrative sanctions against people liable for the violations; and use of educational material that
includes an accurate account of the abuses and furthers knowledge about international human rights law
and international humanitarian law.168

“Both the American public
and the victims of these
past policies need to
understand what the CIA
did in the name of U.S.
national security.”

Former detainee and Yemeni national Mohamed Farag Bashmilah speaks eloquently about the
importance of verifying and acknowledging the truth:
“I was finally released, never once having faced any terrorism-related charges. Since my release,
the U.S. government has never explained why I was detained and has blocked all attempts to find
out more about my detention…. During my detention, I agonized constantly about my family back
in Yemen, knowing they had no idea where I was. They never once received information about
who had taken me, why I was taken, or even whether I was alive. They were never contacted by
the U.S. government or the International Committee of the Red Cross. My mother and wife were
in such anguish that they had to be hospitalized for illness, stress, and anxiety. My father passed
away while I was disappeared and I am still distraught thinking that he died without knowing
whether I was dead or alive. I continue to suffer from bouts of illness that medical doctors attribute to the treatment I experienced in the ‘black sites.’ My physical symptoms are made worse
by the anxiety caused by never knowing where I was held, and not having any form of acknowledgment that I was disappeared and tortured by the U.S. government…. Both the American public
and the victims of these past policies need to understand what the CIA did in the name of U.S.
national security. We need to find out where we were all held and who is still missing.”169
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Apology is often the form of redress most sought after and the least often proffered, at least in a meaningful way. Apologies can restore victims’ lost respect by offering “moral recognition or acknowledgment of
their human worth and dignity.”170 The British government’s recent apology for the events of what has
become known as “Bloody Sunday” is an example of a straightforward acknowledgment of abuse and
responsibility.171 However, to date apologies connected with events of the U.S. “war on terror” have been
more about avoiding accountability than recognizing it.172 Some former detainees have explicitly requested
apologies from the United States for their suffering. Others view them as pointless gestures, including a
former Guantánamo Bay detainee who simply stated, “I can’t support myself on an apology.”173  
While apologies on their own are insufficient, they offer an important recognition of the humanity of
victims; by the same token, other measures, unaccompanied by acknowledgment of wrongdoing, are
likely to be felt insufficient.174 Where political will for official apology is lacking, citizen apologies have
also played a role in bridging the accountability gap and eventually moving government to action. Such is
the case of “Sorry Day” in Australia, in which individuals affirmed their remorse for a government policy
of forced assimilation that tore aboriginal families apart.175
Guarantees of Non-repetition
Guarantees that human rights violations are prevented in the future are intended to assure victims of
abuses and society at large that cessation of abuses is not fleeting and that redress is genuine. These measures are usually directed at others and provide indirect assurances to victims. They might include the following steps: ensuring there is effective transparency and accountability in civilian control of military and
security forces; that all civilian and military proceedings abide by international standards of due process,
fairness, and impartiality; and that the media, whistleblowers, and human rights defenders are protected.
Other measures might include providing training for military and intelligence forces, limiting the use of
private security contractors, and reviewing and reforming laws that restrict accountability and contribute
to gross violations of international human rights or humanitarian law.

The Timing of Redress
Reparation can be a lengthy process both in terms of society coming to terms with what its leaders did in
the name of national security and in establishing a credible approach that victims and their families can
trust. Enormous political hurdles are often placed in the way of reparations due to lack of sympathy for
victims, lack of an important political constituency advocating on their behalf, general lack of visibility of
the issue or the victims, financial considerations, and an array of competing government priorities. All of
these factors affect the timing of redress.
It is not unusual for countries to recognize the need to redress harms caused to sympathetic victims well
before recognizing the existence and rights of victims who are unpopular or affected by unacknowledged
state abuses. There is no legal ground that would justify deferring the duty to make redress available to
detainees who suffered serious rights abuses; however, it may be some time before the political climate .
allows the United States to acknowledge that not only did it commit grave rights violations in its counterterrorism operations, but also that consequently it has an obligation to provide redress for the individuals
affected by its wrongdoing.
Early in Peru’s internal armed conflict, redress was approved for mayors and others affected by the acts of
illegal armed groups operating in the country.176 Much later, there was a pardon that allowed the release of
“innocent detainees” who had been convicted of terrorism-related crimes or treason on the basis of insufficient evidence; a special commission was set up to determine appropriate assistance for them.177 It was
not until several years later that legislation was passed that called for a reparations plan that included other
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victims of rights violations, whether state agents or illegal armed groups perpetrated such violations.178
Even then, some potential claimants were excluded from operation of the law if they were “members of
subversive organizations,” though the law recognized their right to seek redress through the courts.179 And
after Augusto Pinochet’s dictatorship ended in Chile, torture victims and their families waited more than
a decade to have their stories heard, after an initial inquiry focused only on deaths and disappearances.
In both of these examples, decisions to enact reparations legislation came after extensive inquiries—truth
commissions in these cases—had documented patterns of abuses by the state and recommended reparative measures. Political viability often comes long after the legal obligation accrues. The more truth that is
available publicly and acknowledged officially, the more likely that some shift in public and congressional
opinion can be achieved earlier to recognize the rights of victims viewed as less than sympathetic in the
public imagination.
Redress should take place after a full inquiry, allowing reparative justice policy to be constructed with
better knowledge of the dimension of the wrongdoing and harms involved. This has been the case in a
number of contexts such as Peru, Guatemala, Morocco, and initial reparations programs in Chile. But
the failure to hold a formal inquiry into the full spectrum of violations, along with their causes and
consequences, does not mean that redress is or should be taken off the agenda. German reparations after
World War II did not depend on a special inquiry; in Canada, redress for forced assimilation of aboriginal
children was the product of a negotiated settlement of extensive litigation, and its execution, in the main,
preceded a truth commission.
If the truth has not yet been fully explored, the process of reparation can lead to the documentation of
victims’ experience. In Chile, the government charged the Commission on Political Imprisonment and
Torture with determining who should be entitled to redress for these crimes and issuing a report. The
commission interviewed thousands of claimants and its report served as the basis for legislated redress as
well as acknowledgment of the truth about torture.180
In the United States, civil litigation, disclosure of the truth through specific investigations, and litigation
under FOIA have made some headway and provide a substantial basis of facts on which to start the debate on redress. This should in turn spur greater efforts to unveil the truth about what happened and the
consequences for the individuals affected. But the question of timing of redress is not just about the relation of this accountability measure to the truth; it is mostly a question of timing with respect to evolving
political will and public consciousness. At present, it seems unlikely that anything short of a court order
affirmed at the highest level would allow redress to occur; even then, such an order would only apply to
the plaintiffs who brought that particular lawsuit. Strategies to move Congress toward a policy on redress
should consider incremental steps over time that may have to start with demands that fall short of the full
scope of the United States’ legal responsibility for torture. More broadly, it may be necessary to first focus
on addressing the fear, anti-Muslim sentiment, and racism that have made torture an acceptable option
for some sectors of the U.S. public. Greater disclosure of information about abuses, transparent accountability, and an executive policy of no tolerance for fear-mongering and anti-Muslim rhetoric could help
create a more objective basis for debate on redress.

The Process and Modes of Delivering Redress
The victims of U.S. abuses are dispersed around the globe, which presents a difficulty in uniting to advocate for their support, although some have been able to do so.181 The global reach of U.S. counterterrorism
policy and associated abuses define a context that differs dramatically from one that presents itself on a
national stage, in which political will is ultimately susceptible to a call for national healing or pressure to
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recognize the rights of all citizens. Instead, the situation of the United States plays out internationally, .
and victims of abuses who are not U.S. citizens find they have very little capacity to leverage support and
positive attention, except in individual cases made visible through press accounts or litigation.
Generally, measures of redress are strengthened by a process of consultation that allows victims to help
define a meaningful response to the harms they have suffered.182 This has not occurred in the U.S. context;
rather, the choice for former detainees who were victims of these serious violations has been to either
disengage or to take on a long, daunting quest for justice against the odds through a civil lawsuit. There
is a lack of systematic information about what detainees suffered and the consequences for them and
their families. This presents a difficulty in designing a reparative justice policy that would be adequately
responsive and meaningful. Denial of detainees’ humanity and a refusal by the U.S. government and
public alike to countenance detainees’ experiences of U.S. counterterrorism policy undermine the possibility of obtaining the political support needed to move claims for redress forward in the political process.
Consulting with victims and facilitating their participation in the process would go some way to resolving
this dilemma.
If some form of redress were made possible, how should access to this be accomplished and how should
measures of redress be delivered? The United States might start by taking its own practice to heart. .
According to its report on assistance to victims of torture, the United States provides substantial financial support to treatment centers and groups that provide rehabilitation and other assistance to torture
victims; it also works through USAID and other programs on issues of resettlement, rehabilitation, and
additional forms of assistance for torture victims. Funds could be provided through channels such as these
for the benefit of former detainees who were affected by serious mistreatment. The explicit acknowledgment of the legal obligation and the facts that give rise to redress would mark the difference between this
response and other aid programs.
Where violations have been widespread or systematic, reparative measures devised outside of a courtroom
are best placed to use forms of redress other than compensation and to represent a more encompassing
approach to what happened. Generally, a policy-based approach to reparative justice must be created
through legislation.183 In the United States, courts and government lawyers have pointed to a legislative
remedy for detainee claims.184 While litigation continues to be a key avenue for victims of torture and
other abuses to assert their legal rights, the legal dicta on this point and government arguments in favor .
of a Congressional solution should not be allowed to simply serve as a distraction or delay tactic.
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5. Conclusions and Recommendations
Redress is a right under international law and U.S. law that ultimately cannot be ignored if the United
States is to come to terms with past abuses and live up to accountability standards it has supported
around the world. Rehabilitation, compensation, and other support that the United States generously
promotes and finances for those victimized at the hands of others should be at least equally available when
the responsible party is the United States itself. As a party to CAT and ICCPR as well as at the imperative
of customary international law and its own principles and longstanding tradition of redress for harm after
wrongdoing, the United States has an obligation to provide reparations to victims of torture and other
serious human rights violations.
Yet in a political climate still rife with fear, with a cultivated presumption of guilt placed on every detainee
regardless of circumstances, continued political discourse supporting the use of torture and other extreme
measures, and a far-reaching prejudice against Muslims centered on the detainees, redress is not an easy
objective. For years, even in the face of stark evidence of prolonged, arbitrary detention without charge,
proven cases of rendition to torture, disclosure of the existence of secret interrogation sites, and memoranda that detail a policy of abusive and degrading treatment, the issue of redress has taken a back seat and
denial or proffered justification of these facts has been the official story. Even after a change in government in 2009, acknowledgment of the truth has been slow to come, partial at best, and made with the
express refusal to look back and come to terms with what happened.
In the face of what is already known, a refusal to make redress effective and accessible to those harmed .
by U.S. abuses constitutes yet another negation of the rule of law and the humanity of former detainees.
Efforts to obtain the disclosure and acknowledgment of more information about detainee abuses and .
policies must continue to be a priority. Much more needs to be disclosed about the factual grounds for
initial and prolonged detention, the use of extraordinary rendition and secret detention sites, and the
extent and nature of detainee abuses. But, in order for redress to gain traction, that information needs
to open a window of understanding into the human consequences felt in the lives of the people who
experienced illegal abuses, directly and indirectly. Inquiries and other efforts to reveal the truth should
seek to systematically describe the violations, harms, and consequences suffered by former detainees, their
families, and communities.
Despite statements to the contrary by the United States in its reports to the Committee against Torture,
access to a remedy is not really available to detainees who have suffered torture and other serious rights
abuses by U.S. officials, their contractors, or other proxies. The FCA is a poor substitute for more robust
reparative justice, is unavailable to many potential claimants, and is administered too ineffectively and
arbitrarily to provide an adequate model for redress. The roadblocks to civil litigation are Kafkaesque.
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Legal hurdles and government reluctance to let facts of prior government wrongdoing come to light have,
to date, kept the merits of detainee claims beyond the reach of justice. Serious changes in the U.S. government’s approach to litigation would make a significant difference and specialized legislation will also
ultimately be required, yet the political space for shifting government practice or creating a special remedy
through Congressional action has never seemed less favorable.
Nevertheless, the issue is unlikely to disappear. A monetary judgment has already been entered against
CIA officials in a case in Italy,185 and civil claims continue to be filed in U.S. courts. In November 2010,
the UN Human Rights Council is scheduled to review the human rights record of the United States, .
and this issue is likely to be addressed there. The United States will also face a periodic review before the
Committee against Torture in November 2011. The committee has asked specifically about:
	… steps taken to ensure that mechanisms to obtain full redress, compensation and rehabilitation are
accessible to all victims of acts of torture, including sexual violence, perpetrated by its officials. In .
this respect, please provide information about any reparation programs, including psychological
treatment and other forms of rehabilitation, provided to victims of torture and ill-treatment, as well
as about the allocation of adequate resources to ensure the effective functioning of such programs.
	… Statistical data, disaggregated by sex and age, on the number of requests for redress made, the
number granted and the amounts ordered and those actually provided in each case. In particular, .
information should be provided on the number of cases filed by detainees, including under the .
Foreign Claims Act, since the examination of the last periodic report in 2006….186
In Australia, a former Guantánamo detainee won a lawsuit seeking compensation for that government’s .
role in aiding and abetting his torture by foreign agents.187 Sweden has reportedly made awards of
compensation to rendition victims in two cases.188 In the well-known case of Canadian citizen Maher
Arar, that government compensated him following an official inquiry.189 As already noted, the British
government has pledged to launch an inquiry and announced its intention to offer compensation where
appropriate.190 Yet, the responsibility of these governments is effectively secondary to that of the United
States. At some point, the U.S. government will need to confront its own responsibility for these harms if
it wants to regain its stature in the international community and truly uphold its commitment to honor
international human rights. Ongoing litigation and advocacy efforts in the United States need to continue
to press for recognition of government responsibility in U.S. courts.
For many former detainees, liberty finally recovered may be so welcome and the possibility of redress so
remote that they will walk away with no further expectation or hope of justice. Some will find a way to
rebuild their lives after their torture, prolonged detention, and other serious human rights abuses; some
undoubtedly will not. In either case, the law requires that meaningful forms of redress should be accessible to all victims of mistreatment who would seek it or welcome it if offered. Medical attention, adequate
shelter, and the possibility to launch their lives into the future are crucial for some. For others, acknowledgment of wrongdoing, rehabilitation of reputations when possible, and apology may be the greatest
forms of satisfaction. Policymakers and advocates alike need to think more broadly about the nature of
reparations and about the wide variety of consequences endured around the globe as the result of U.S.
government wrongdoing, and consider that the need for some measures may be urgent. Compensation
is not the only form that redress might take, though it might be an important way to provide something
that is broadly accessible at little administrative cost. Other measures of redress, such as rehabilitation,
should also be considered and perhaps taken in advance of more controversial steps.
The United States should adhere to the law and conclude that torture, cruel, inhuman, and degrading
treatment, extraordinary rendition, and prolonged or arbitrary detention in the context of its counterterrorism operations require adequate redress. Judges and policymakers should resist the inclination to con-
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sider this as a right only for U.S. citizens or individuals somehow proven innocent of wrongdoing. Where
torture and other serious abuse were involved, there should be no discrimination among victims unless to
prioritize those with the most urgent needs. Reference to the past acts of victims is out of place in determining appropriate redress. Moreover, given the prohibition on all of these acts, any attempt to draw a line
between torture and cruel, inhuman, or degrading treatment should be avoided; such an attempt would not
only be difficult to administer but also draw distinctions that are experienced differently in any case.
Political will currently falls far short of these standards, so strategies to affirm the right to redress need to
take a long-term view. Efforts should be made to promote special legislation to create a program of redress
for at least some measures, such as rehabilitation, and some categories of victims, such as detainees who
have been released, and to ensure that redress is not closed off for others. As was the case of Latin Americans of Japanese descent after the Second World War, the United States should acknowledge an obligation
to non-citizens harmed by government policy; though this was hard-fought, a generation delayed, and
inadequate in the case of Latin American internees, it was nonetheless an important step for justice and accountability. A shorter timeline for achieving redress today does not seem impossible in a world much more
interconnected and immediate than that of the last century. Even if there is a long wait ahead for victims of
U.S. torture policies, action by and on behalf of those seeking justice needs to be persistent over time and
find success in incremental gains.
First principles must be stressed in order to turn decisively away from unlawful policies and harmful .
assumptions and to reverse judicial, congressional, and executive failures to check spiraling injustice. Those
first principles include respect for the dignity of all human beings and the right to redress for serious wrongdoing, including violations of human rights—even in times of grave threat to national security. The current
administration has avowed its commitment to “the notion that living our values makes us stronger and
safer, by following rules of domestic and international law; and following universal standards, not double
standards.”191 As the issue of redress for serious violations of human rights law makes its way to the forefront
of public attention, it will be important to recall this principled statement of government intention.
While it would be premature to try to describe in any detail what short- and longer-term strategies should
be or what a reparation policy should include, we offer the following general recommendations:
1.	Discussion of redress should be a part of the debate about the consequences of human rights
violations. The fact that it is a politically charged issue does not make it less of a right or obligation.

This should be put forward consistently by advocates, who should also demand that the courts and
Congress recognize this principle.
a.	Redress should feature as one of several complementary forms of justice and accountability, .
including disclosure of the truth, criminal justice, and institutional and legal reforms.
b.	Efforts should continue to reveal the truth about what happened and to include a clear picture of
detainees’ experience. However, even when the facts are only partially known and criminal justice
against those responsible for torture has not progressed, it is not too early for steps of redress to
restore dignity and humanity to victims of abuses, opening up more of the truth in the process.
2.	Redress should be considered in its full dimension and varied forms, in some combination of

restitution, rehabilitation, compensation, measures of satisfaction, and guarantees of non-repetition for
individual and collective victims. Redress should convey acknowledgment of wrongdoing and of the
humanity of victims. Some especially important measures might be prioritized, including:
a.	Physical and psychological rehabilitation for former and existing detainees who may have .
sustained some physical or psychological harm. Given the negative role played by some U.S. .
psychologists and physicians, the United States could provide funding to relevant NGOs or .
nonpartisan agencies like the UN Voluntary Fund for Victims of Torture for this purpose.
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b.	An attestation of release from custody, or other means of rehabilitation of reputation, should be
offered to anyone who has been detained and released without being charged or convicted of
any crime or who was not determined to be a combatant. Such attestation should indicate that
no inferences may be drawn regarding the individual’s reputation due to the detention; it should
be accompanied with a letter of apology for any arbitrary or prolonged detention, extraordinary
rendition, any physical or psychological harm, or secret detention.
c.	Discussion of specific measures of redress should be undertaken with former detainees, their
family members, or their representatives.
3.

Steps should be taken to make existing remedies fair and accessible.

a.	The attorney general should instruct government lawyers to distinguish more appropriately
between legitimate secrets that protect national security and illegitimate secrets of state that
undermine it, so that civil lawsuits are not truncated on these grounds, courts can act on the
merits of claims, and the government can be held accountable.
b.	The Inspector General of the Department of Defense should review and publicly report on all
claims filed under the FCA with regard to detention and detainee treatment, and make transparent recommendations for further action to improve procedures and rectify injustices.
c.	The General Accountability Office should issue an updated report on the utilization of the FCA
in connection with claims stemming from U.S. counterterrorism operations.
4.	The United States should dedicate funds and give instructions to enable access to redress, through

existing programs of assistance to torture survivors, for former counterterrorism detainees who suffered serious abuses. Should lack of political will result in this step being taken without full acknowledgment of the facts and U.S. legal responsibility, such assistance should be offered on humanitarian
grounds with acceptance of U.S. moral responsibility, and execution of such programs should be
publicly documented and outcomes tracked. This may provide lessons for future measures of redress
when the United States is ready to more fully assume its legal obligations.
5.	Ultimately, legislation should be adopted, leading to the appointment of an independent claims

body that operates outside of the military and intelligence systems and that can address in a coordinated fashion all claims and forms of redress.
a.	Claims relating to prolonged or arbitrary detention, extraordinary rendition, torture, cruel,
inhuman, or degrading treatment with U.S. involvement should be heard by this body, which
should operate in relevant languages and be easily accessible to former detainees.
b.	Claims should be heard in person when requested, claims records documented by the United
States, and their resolution should be made a matter of public record, while protecting the
claimant’s right to privacy.
c.	Determination of claims should be governed by clear standards consistent with international
human rights law and should apply to conduct by any military, intelligence, political official,
contractor, or other proxy of the United States in its counterterrorism operations.
d.	Such a body should be able to consult appropriately with victims and order appropriate measures of redress including restitution, rehabilitation, and compensation, and to recommend to
the government other measures of satisfaction and guarantees of non-repetition.
e.	Redress should be at the expense of the federal government. Such a system should have adequate
funds with which to receive and adjudicate claims and a commitment to ensure that redress is
sustainable over time.
f.	Conditions could be set for compensation or other transferable forms of redress, to ensure that
these are not to be used to commit any criminal act; legislation could provide that failure to
abide by such conditions or intentionally providing false information to make a claim would be
punishable as a crime.
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Annex: U.S. Litigation Concerning the Treatment or Extraordinary Rendition of Detainees
in U.S. Custody: Cases as of May 2010 and a Brief Summary of Causes of Action

Causes of Action
Constitutional Claims
The Constitution does not provide explicit direct remedies for constitutional violations. Congress may
enact legislation giving individuals a right to sue if a government official violates constitutional rights. In
addition, in Bivens v. Six Unknown Named Agents of the Federal Bureau of Narcotics, the U.S. Supreme
Court ruled that courts may infer a cause of action, allowing a plaintiff to sue in federal court to recover
money damages against federal officials who, in their individual capacity, violated the plaintiff’s constitutional rights.1 Under Bivens, courts determine if a preexisting alternative procedure protects the plaintiff’s
constitutional interests and then discern whether “special factors” counsel hesitation in creating a direct
remedy. If the answer to either question is “yes,” courts will not create a new cause of action.2 In cases
brought by non-citizen detainees in the post 9-11 context, courts consistently have ruled that the subject
matter of the case implicates national security, foreign policy, diplomatic relations between countries, and
military affairs and that these factors counsel hesitation in fashioning a Bivens remedy.3
Courts also have ruled that constitutional protections do not extend to non-resident aliens injured in
foreign countries where the United States is engaged in armed combat, such as detainees held and abused
in Iraq and Afghanistan.4 For Guantánamo detainees, Boumediene v. Bush establishes at minimum a
constitutionally protected right to habeas corpus.5 However, the D.C. Circuit has declined to extend this
ruling to allow Guantánamo detainees to sue for the violation of rights protected under the Fifth and
Eighth Amendments, reasoning that officials had no notice of any rights afforded to non-citizens held in
Guantánamo before Boumediene was decided. As a result, the officials are entitled to qualified immunity,
that is, protection of government officials from liability if they could not have reasonably known their
actions amounted to constitutional violations.6
Alien Tort Statute (ATS)
The ATS (also referred to as Alien Tort Claims Act) allows non-citizen aliens to sue in federal court for
violations of the law of nations or U.S. treaties.7 In detention and abuse related cases, plaintiffs’ ATS
claims predominantly have been brought for the international law violations of torture, cruel, inhuman,
or degrading treatment and prolonged arbitrary detention.8
The Westfall Act protects federal employees from personal liability for torts committed within the scope of
their employment; in these circumstances, it provides a defense of absolute immunity to federal officials.9
Under Westfall, the United States is substituted for the individual official, and the Federal Tort Claims Act
(FTCA) governs this aspect of the litigation.10 Thereafter, the suit under the FTCA will be the plaintiff’s
exclusive remedy.11 Absolute immunity under the Westfall Act is available only to the extent the tort falls
within the scope of official employment and does not fall within one of the law’s limited exceptions.12
Plaintiffs have argued unsuccessfully that torture or cruel, inhuman, or degrading treatment can never be
within the scope of employment.13
Federal Tort Claims Act (FTCA)
The FTCA provides jurisdiction in federal courts for money damages for injury or loss of property, or personal injury or death caused by the negligent or wrongful act or omission of any employee of the U.S. government while acting within the scope of his office or employment.14 In effect, the FTCA acts as a limited
waiver of the sovereign immunity of the United States, subject to a number of conditions and exceptions.15

www.ictj.org

31

International Center
for Transitional Justice

After Torture
U.S. Accountability and the Right to Redress

The requirement for exhaustion of administrative remedies and other specific statutory exceptions to
jurisdiction are most relevant to the cases of persons alleging arbitrary detention and mistreatment in
detention. The FTCA requires that the person alleging harm first must present a written claim to the
responsible agency and receive a final decision from that agency before proceeding to file suit under the
act.16 Administrative claims must be made within two years of the date the harm occurred.17 A number of
claims also fall within the scope of the FTCA’s exceptions and thus are barred by the statute. Those most
germane here are any claim arising out of (1) a policy decision by a U.S. government employee charged
with discretion,18 (2) certain intentional torts by a U.S. federal employee,19 (3) the combatant activities of
the military during time of war,20 and (4) any claim arising in a foreign country.21
Non-federal Tort Claims
Non-federal tort claims, such as assault and battery, wrongful death, intentional or negligent infliction of
emotional distress, negligence, and false imprisonment, may be brought alongside federal claims under
diversity jurisdiction or in state courts.22 These claims have been brought only against private contractors, not government officials, since the FTCA waives official immunity only for federal, not state, tort
claims.23 State claims brought in federal court will be dismissed if they are preempted by federal law that
conflicts with the state law.24
Torture Victims Protection Act (TVPA)
The TVPA provides a statutory cause of action against an individual who, under actual or apparent
authority or color of law of any foreign nation, subjects an individual to torture or extra-judicial killing.25
Accordingly, to succeed, plaintiffs must demonstrate that defendants acted under color of foreign law or
under its authority.26
Geneva Conventions
Former detainees have asserted violations of the Geneva Conventions both directly and under the .
ATS.27 In these cases the claims were barred by Westfall Act immunities for federal employees, since
according to that act, plaintiffs may seek a remedy exclusively under the FTCA and not separately .
under the Geneva Conventions.
Religious Freedom Restoration Act (RFRA)
The RFRA provides a private right of action against the government for burdening a person’s free exercise
of religion.28 In a suit brought by former Guantánamo detainees, the D.C. Circuit interpreted the statute’s
use of the word “person” to describe those covered by its provisions. The circuit court ruled, by analogy,
that, as used in the Fifth Amendment, “person” did not apply to non-citizens; therefore, under RFRA,
“persons” did not apply to nonresident aliens.29

Cases
Extraordinary Rendition
El-Masri v. Tenet30
The plaintiff, a German citizen of Lebanese origin, brought suit against government officials and contractors for his kidnapping and rendition to a secret CIA prison, where he was tortured and then released on
a roadside in Albania. The district court granted the government’s motion to dismiss the case based on
the defendant’s invocation of the state secrets privilege. The U.S. Court of Appeals for the Fourth Circuit
affirmed. The court ruled that El-Masri could not establish a prima facie case without exposing sensitive,
privileged information about the CIA’s structure and organization of intelligence operations that the
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defendants would be forced to use in the ensuing litigation in order to adequately defend themselves. The
U.S. Supreme Court denied certiorari.
Arar v. Ashcroft31
Maher Arar, a dual Canadian and Syrian citizen, was detained at John F. Kennedy International Airport
while going home to Canada from vacation. He says he was mistreated in U.S. custody, and then transferred to Jordan and then Syria where he was interrogated, tortured, and subjected to cruel, inhuman, and
degrading treatment. He alleged violations of his Fifth Amendment right to due process and the TVPA
arising from his incarcerations and treatment in the United States and Syria. The Second Circuit elected
to hear the case en banc after a panel dismissed the case. The court affirmed the dismissal and found
that “special factors” counseled hesitation in creating a Bivens constitutional remedy in an extraordinary
rendition case because judicial intervention would affect diplomacy, foreign policy, and national security.
It cautioned that a remedy, if there were to be one, should be created by Congress. Furthermore, as to the
TVPA claim, the court found the defendants’ motion to dismiss was warranted since the U.S. officials
involved were not acting under color of foreign law, as the TVPA requires. The U. S. Supreme Court
denied certiorari.
Government Contractors
Saleh v. Titan Corp.32
Former Iraqi detainees raised claims under ATS, Racketeer Influenced and Corrupt Organizations Act
(RICO),33 and state common law alleging torture, sexual assault, and assault at the hands of government
contractors CACI and Titan Corporation. At the district court level, the judge granted a motion for
summary judgment in favor of Titan, finding that the security contractor providing interpreters in Abu
Ghraib prison was under the direct command of the military and, thus, the claims created national security and foreign policy questions unfit for judicial intervention. The court allowed the suit against CACI
to proceed because its private security interrogators were not integrated into a military unit and reported
to their own chain of command in the prison.34 The D.C. Circuit Court reversed the ruling as to CACI
and found that both suits were barred. The court held that because the contractors were conducting operations under military authority, the state law claims were preempted by the FTCA, which exempts the
armed forces from suit.35 The plaintiffs have filed a petition for rehearing en banc, which is still pending.
Mohamed et. al. v. Jeppesen Dataplan36
Victims of torture after extraordinary rendition to secret CIA detention sites and foreign countries
brought suit against Jeppesen Dataplan, a contractor whose staff planned and/or flew rendition flights.
The government intervened and invoked the state secrets privilege. The district court ruled that Jeppesen’s
motion to dismiss should be granted on state secrets grounds because the litigation would involve information about the CIA’s overseas operations that would implicate national security. A panel of the Ninth
Circuit overturned this ruling, finding that the subject matter of the case was not itself a state secret and
that bars on the admission of sensitive evidence did not justify dismissal of the case outright. The Ninth
Circuit agreed to an en banc rehearing of this case. Briefing and oral argument has occurred so a new
opinion is forthcoming and will supersede the now-withdrawn panel decision.
Al-Shimari v. CACI Premiere Technology Inc., et. al.37
Four Iraqi torture victims brought this case against CACI for their role as interrogators at Abu Ghraib and
asserted both federal and state law tort claims, in part under the ATS. The court denied CACI’s motion
to dismiss on the grounds that the case raised “political questions.” The court ruled that since CACI is a
private actor and the government was not a party in the action, dismissal on political questions grounds
was inappropriate. The state law claims were not pre-empted by federal law.38
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Detention and Abuse
Rasul v. Myers39
Guantánamo detainees brought an action against high-ranking military and civilian government officials for their arbitrary, prolonged detention, torture, cruel, inhuman, and degrading treatment, and
religious abuse. They stated claims under ATS, customary international law, the Geneva Conventions, the
U.S. Constitution, and the Religious Freedom Restoration Act (RFRA). The district court granted the
defendants’ motions to dismiss as to the ATS, international law, and constitutional law claims. However,
the district court denied the defendants’ motion to dismiss the RFRA claims. On appeal, the D.C. Circuit
upheld the district court’s ruling that the officials were acting within the scope of their employment and
therefore were the beneficiaries of absolute immunity from suit under the ATS. Further, the detainees
were not “persons” under the requirements of RFRA and thus, the district court decision on the RFRA
claim should be reversed. On the constitutional claims, the D.C. Circuit held that the defendants were
entitled to qualified immunity because at the time the harms occurred they were unaware of any constitutional protections that extended to the plaintiffs. The plaintiffs petitioned for certiorari to the U.S.
Supreme Court. In light of its reversal of the D.C. Circuit’s decision in Boumediene v. Bush and the D.C.
Circuit’s substantial reliance on that case in its panel decision in Rasul, the Supreme Court remanded the
case for a new opinion.40 The D.C. Circuit held that the effect of Boumediene, which established Guantánamo detainees’ right to habeas corpus, did not extend to other constitutional claims and that the defendants were entitled to qualified immunity on those counts.41 The Supreme Court denied the plaintiffs’
petition for certiorari.
In re Iraq and Afghanistan Detainees Litigation42
Victims of abuse and torture in Iraq and Afghanistan brought suits against government officials, including high-ranking military and civilian officials, for violations of the Fifth and Eighth amendments, as
well as international law. The district court granted the defendants’ motion to dismiss and found that the
Constitution does not apply to nonresident aliens injured extraterritorially while detained by the U.S.
military in countries where the United States is engaged in war. Additionally, it found that “special factors”
counseled hesitation in the Bivens constitutional claims context because the judiciary should not interfere
in questions concerning military affairs, national security, and foreign relations. The court also dismissed
claims under the Geneva Conventions, finding that non self-executing treaties do not give rise to a private
cause of action. The plaintiffs appealed this decision, and it is currently pending before the U.S. Court of
Appeals for the District of Columbia.
Padilla v. Yoo43
The plaintiff, José Padilla, a U.S. citizen who was seized and detained in the United States as an “enemy
combatant,” alleged violations of the First, Fourth, Fifth, Sixth and Eighth amendments in a suit against
John Yoo, a former Department of Justice (DOJ) lawyer and author of legal memoranda underlying the
government’s detention and interrogation policies and specifically directed at Padilla’s detention. The
District Court denied Yoo’s motion to dismiss based on Bivens “special factors” grounds. The court found
that Padilla was not engaged in a conflict or removed from a battlefield when he was detained, and as a
U.S. citizen arrested on American soil, his case did not implicate foreign relations issues. The court denied
Yoo qualified immunity based on its finding that as a U.S. citizen, Padilla retained his basic constitutional
rights despite his designation as an “enemy combatant.” The defendant appealed this decision to the U.S.
Court of Appeals for the Ninth Circuit. The case has been fully briefed and argued and awaits decision.
Ertel v. Rumsfeld44
The plaintiffs, U.S. citizens and military contractors who came under suspicion because they blew the
whistle on illegal contractor practices, allege cruel and inhuman treatment during their detention and
interrogation by U.S. military forces in Iraq. The district court denied the defendants’ motion to dismiss
on the grounds of qualified immunity and lack of personal involvement and ruled that the treatment the
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plaintiffs received violated their clearly defined constitutional rights. The court also found that no “special
factors” precluded a constitutional remedy in this case because the remedy did not implicate the war powers of the executive, and no new judicial remedy for non-citizens would be created. The case will move
forward on the merits.
Al-Zahrani v. Rumsfeld45
This civil suit, filed on behalf of two detainees who died in custody in Guantánamo, sought damages under the constitution, the Alien Tort Statute, and Federal Tort Claims Act for wrongful detention, torture,
and death. The D.C. district court dismissed the case. The court stated that the constitutional claims must
be dismissed in accordance with the Supreme Court ruling in Rasul, while the FTCA claims were barred
by that statute’s foreign country exception. The court ruled that the United States should be substituted
as the defendant in the ATS claims and is immune from suit under the Westfall Act. The plaintiffs filed a
motion for reconsideration based on the discovery of new evidence that official accounts finding that the
two detainees committed suicide were false.46
Celikgogus v. Rumsfeld47
Former Guantánamo detainees brought this suit against U.S. officials and civilian and military personnel at Guantánamo, seeking damages under the ATS, the Vienna Convention,48 the U.S. Constitution,
RFRA, and the federal Civil Rights Act.49 All the plaintiffs were released from Guantánamo without
charge, and two were held for two years after Combatant Status Review Tribunals (CSRTs) had determined that they were not enemy combatants. The suit was stayed pending the decision in Rasul v. Myers
but has been reactivated. The government moved to dismiss the case, and briefing before the district court
has been completed.
Hamad v. Gates50
The plaintiff, a former detainee in Guantánamo Bay prison for more than six years, filed a complaint
against U.S. government officials. He alleges that, despite government officials’ alleged knowledge of his
innocence, he was subjected to torture, abuse, and violations of his due process rights. His claims are
based in international law and violations of the Constitution, the ATS, and state law.
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