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INTRODUCTION 
 

MY LADY, 

 
 
1. If it may please My Lady, these are the submissions of the Amicus Curiae in these 

proceedings;  

 

2. The Mission of the International Center for Transitional Justice (ICTJ) is to assist 

societies in transition address legacies of massive human rights violations and build civic 

trust in state institutions as protectors of human rights.  In the aftermath of mass 

atrocity and repression, ICTJ assists governmental institutions and civil society groups to 

formulate measures to provide truth, accountability, and redress for past abuses.  ICTJ 

does this by providing technical expertise and knowledge of relevant comparative 

experiences in transitional justice from across the globe.   

 
3. The International Center for Transitional Justice is an association not for gain 

incorporated under the Companies Act (Cap 486) under registration number 

CPR/2010/22304.  

 

4. The following issues are addressed in these submissions: 

 

4.1. The interest and expertise of the ICTJ (also referred to as “the Amicus”); 

 

4.2. The legal submissions of the Amicus deal with:- 

 

4.2.1. The “mandatory” nature of the recommendations;  

4.2.2. The right to truth; 

4.2.3. The right to reparations and an effective remedy; 

4.2.4. The question of apologies; 

4.2.5. Expiry of legal mandate and doctoring of the report. 

 



4 
 

 

Executive summary 

 

5. The Amicus contends that the recommendations of the Truth, Justice and Reconciliation 

Commission (TJRC or the Commission) cannot be mandatory in force and effect as this 

would violate the Constitution of Kenya, 2010 (the Constitution) which allocates 

power between the different branches of government.  

 

5.1. The powers and functions of Parliament, the executive (including the prosecution 

service) and the judiciary are set out in the Constitution and these cannot not be 

usurped unless in specific instances where the Constitution may so direct. 

  

5.2. Nonetheless the Amicus submits that in terms of the Truth, Justice and 

Reconciliation Act, 2008 (TJR Act or the Act), as well under international law, 

the Government is required to consider the recommendations seriously and 

provide reasons when it decides not to implement a recommendation. 

 

5.3. While this Honourable Court ought to find that the recommendations carry no 

legal force, it should not grant any relief expunging recommendations from the 

final report as this would amount to censorship. It would also be unnecessary 

and irrational.  Such relief would have the effect of:  

 

5.3.1. Denying victims, as well as all Kenyans, of their right to the truth which is 

protected under international law and enshrined within certain rights and 

freedoms of the Constitution.    

 

5.3.2. Inhibiting the ability of victims of serious human rights violations to vindicate 

their rights to reparations and an effective remedy, which is upheld in the 

Constitution and by several treaties that are binding on Kenya. 

 

6.  While the recommendations dealing with apologies, as with all the recommendations, 

cannot be compulsory, they are nonetheless legitimate recommendations.  

Recommendations to apologise, directed to persons holding leadership positions of 

formerly abusive institutions, are in accordance with international law and best practice.  
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Persons in such positions assume political and institutional responsibility to redress the 

wrongs suffered by victims.   

 

7. The adjustments and deletions made to the Commission’s final report after 3 May 2013 

(the last day of the statutory extension) were effected without any legal authority and 

ought to be set aside as illegal.  Those inside and outside the Commission who secured 

such adjustments violated several provisions of the TJR Act and committed punishable 

offences.  Most seriously they gravely undermined the independence of the Commission 

which is protected under the Act as well as in terms of international law.  Such 

interference bodes ill for the conduct of future independent investigations in Kenya. 

 

 

INTEREST AND EXPERTISE OF THE AMICUS IN THIS MATTER  
 

6. The outcome of this case has very serious implications for the rule of law in Kenya and 

particularly for victims of crimes perpetrated against them during the period the 1st 

Respondent was required to inquire into and investigate.  As an organisation that 

promotes best practice in the field of transitional justice and which advances the cause 

of victims, its interest arises as a result of the potential effect of the ruling on the:  

 

6.1. practice of transitional justice in Kenya and further afield;  

 

6.2. rights of victims, their families and those in the wider community to benefit from 

the recommendations of the 1st Respondent; to be acknowledged by the State as 

victims; to receive apologies from government, and to receive reparations to 

redress the harm they have suffered. 

 

7. The Amicus is an organization with specialist expertise in transitional justice including 

on truth commissions. Its members have participated as senior staff in several truth 

commissions and the Amicus has offered advice to every notable truth commission 

created in the world in the last 12 years.  It has also closely monitored and analysed 

each of these commissions.  The Amicus has been supporting transitional justice 

efforts in Kenya since 2008 was closely involved in the deliberations that led to the 

creation of the Commission.     
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7.1. The Amicus currently supports the work of truth commissions in Brazil, Canada 

and the Ivory Coast.  It is also supporting the creation of truth commissions in 

Tunisia and Nepal.  In all these instances the Amicus works closely with 

governmental and civil society actors as well as the international community.  The 

primary aim of the Amicus is to promote and uphold the right to truth under 

national and international law.  

 

7.2. The Amicus has advised truth commissions in Peru, Sierra Leone, Morocco, East 

Timor, Liberia, Canada, Solomon Islands, Thailand, Paraguay, Ecuador, Brazil and 

Kenya.  The Amicus has also supported regional and unofficial truth seeking 

initiatives in the United States, Colombia, Mexico and the Balkans.  The Amicus 

has also filed several amicus briefs in the courts of Indonesia, Colombia, Peru and 

South Africa.   

 

7.3. The Amicus is a multi-disciplinary organisation comprising specialists in 

international and comparative criminal law, international human rights law, 

comparative constitutional law, public interest litigation, criminal and other 

investigations, domestic and international prosecutions, history, political science, 

governance, institutional and law reform; security studies, gender justice, social 

theory, public policy, international relations, asset recovery, peace building and 

applied anthropology.  The Amicus provides expert technical advice, policy 

analysis and comparative research on transitional justice approaches, including 

criminal prosecutions, reparations, truth seeking and memory, and institutional 

reform.  It is accordingly well-placed to make written and oral submissions in 

order to provide the Court with a comparative perspective on the issues arising 

and to provide fresh views not expressed by the other parties.     

 

7.4. The core principles of the ICTJ are to: prioritize the interests and perspectives of 

victims and survivors, promote compliance with international obligations, shape 

policy and offer advice based on a rigorous analysis of the national and 

international context and circumstances.   
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8. Accordingly, the Amicus, as one of the leading global organisations working in the field 

of transitional justice, is well placed to offer this Honourable Court an objective opinion 

on the issues raised in these proceedings.   

 

9. The Amicus is concerned about the implications of the High Court’s judgment for the 

legacy of the TJRC as well as the right of victims to the truth about the violations 

committed against them and their loved ones.  In the circumstances, the Amicus has 

an additional interest in preserving the legacy of Kenya’s TJRC insofar as it sheds light 

on the past, promotes truth and accountability and advances justice, dignity, healing, 

reconciliation and national cohesion.   

 

10. The legal submissions of the Amicus are set out below. 

 

 

THE ‘MANDATORY’ RECOMMENDATIONS 
 

11. The Amicus notes that a common complaint made the world over is that the findings 

of commissions are not taken seriously by those in authority.  More particularly it is 

complained that the recommendations of commissions of inquiry are not implemented.    

Such complaints have also been made in relation to commissions of inquiry in Kenya.1 

 
12. It appeared that the framers of the TJR Act had this challenge in mind when 

formulating provisions that purported to make the implementation of the 

recommendations mandatory. 

 

 

 

                                                            
1 A study of Commissions of Inquiries in Kenya, AfriCOG Reports 2007, 
http://www.africog.org/reports/Commissionsofinquirypaper.pdf;  Pheroze Nowrojee, Commissions of Inquiry and 
their Powers, Paper presented at “Revisiting Transitional Justice: A non-partisan and non-governmental 
engagement”, December 7, 2007 Serena Hotel, Nairobi, 
http://www.kituochakatiba.org/index2.php?option=com_docman&task=doc_view&gid=408&Itemid=36; Ezra 
Chiloba Simiyu, An Inquiry into Commissions of Inquiry: A Case Study of the Bosire Commission of Inquiry in 
Kenya; 
http://www.google.co.za/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&ved=0CE4QFjAB&url=http%3A%2F%
2Fwww.etd.ceu.hu%2F2008%2Fsimiyu_ezra.pdf&ei=qjL9T_2UD4SShgeBxOzJBg&usg=AFQjCNGZDCnB6TD-
Cu4aeGGYCmQy00Zr6g&sig2=07V15EucCgrIa14pVarMzQ,. 
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Nature of the Commission’s recommendations 

 

13. Part VI of the Act dealing with the Report of the Commission sets out the various 

provisions relating to the Commission’s final report. As per Section 48(2), the final 

report of the Commission must set out its recommendations concerning the reforms 

and other measures whether legal, political, or administrative as may be needed to 

achieve the object of the Commission.  The Commission was also authorised to make 

recommendations for prosecution and recommend reparations for victims. 

  
14. Section 50(2) purports to make the implementation of all recommendations of the 

Commission mandatory:  

 
All recommendations shall be implemented, and where the implementation of 
any recommendation has not been complied with, the National Assembly shall 
require the Minister to furnish it with reasons for non-implementation.  

 

15. The Constitution is the supreme law of Kenya and all laws and conduct must be 

consistent with its provisions, values and principles.2 The Constitution upholds the 

separation of powers doctrine through the delegation of powers to the legislative 

assemblies at national and county levels, the executive at national and county levels 

and the judiciary.3 These powers are prescribed in the different chapters of the 

Constitution and may not be usurped.4   

 
16. Accordingly, notwithstanding section 50(2) of the Act, the recommendations of the 

Commission may not bind the legislative, executive and judicial branches of 

government.  Under the new constitutional order the Commission may not require 

Parliament to enact certain laws, nor can it impose policy on the executive or require 

the courts to hear specific cases.5  It may only offer advice and counsel to the 

different organs of state.   

 

 
 
 

                                                            
2 Section 2 
3 Section 1(3) read with section 2(2) 
4 These include chapters 8 (Legislature), 9 (Executive), 10 (Judiciary) and 11 (Devolved Government) 
5 The provisions in question would also have been inconsistent with the Constitution of Kenya, 1963   
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Comparative experiences 

 

17. The TJR Act is not the first law to make recommendations mandatory.  The laws 

creating the Sierra Leonean and Liberian truth commissions included similar provisions.  

In Sierra Leone the law required the government to “faithfully and timeously 

implement the recommendations of the report that are directed to state bodies”.6  This 

requirement was ignored but nonetheless certain recommendations were eventually 

implemented because of consistent lobbying by civil society.7  

 

18. In Liberia, the Supreme Court of the Republic of Liberia struck down article 48 of the 

Liberian Truth and Reconciliation Act which made it mandatory for the government to 

implement the Commission’s recommendations.8  The Supreme Court concluded that 

the article usurped the powers of other branches of government which was not 

authorized by the constitution. (Attached herein and marked ICTJ 1 is a copy of 

the judgement) 

 

International standards 

 

19. The Amicus submits that while the government cannot be compelled to implement the 

recommendations of the TJRC it should nonetheless be held accountable for its 

responses to the findings and recommendations.   

 

20. The Amicus notes that in terms of international best practice governments are obliged 

to “undertake to give due consideration” to the findings and recommendations of 

investigative reports into human rights violations.9 The United Nations High 

Commissioner for Human Rights has issued a statement on the obligation of member 

states to facilitate truth-seeking tribunals and “encourages the States concerned to 

disseminate, implement, and monitor implementation of, the recommendations of non-
                                                            
6 Section 17 of the Truth and Reconciliation Commission Act, 2000 (Sierra Leone) http://www.sierra-
leone.org/Laws/2000-4.pdf ; Article 48, Act to Establish the Truth and Reconciliation Commission (TRC) of 
Liberia, May 12, 2005: http://trcofliberia.org/about/trc-mandate  
7 See the Recommendations Matrix: http://www.sierraleonetrc.org/index.php/resources/recommendations-matrix 
8 Williams v Minister of Justice, Attorney General, Independent National Human Rights Commission and 
Government of Liberia, Supreme Court of the Republic of Liberia, 21 January 2011;  Available at 
www.mediafire.com/?u1n6zkqoxl1zn3o 
9 “PROMOTION AND PROTECTION OF HUMAN RIGHTS: Report of the independent expert to update the Set of 
Principles to Combat Impunity, Diane Orentlicher, Addendum: Updated Set of principles for the protection and 
promotion of human rights through action to combat impunity,” Commission on Human Rights, 
E/CN.4/2005/102/Add.1, principles 12 and 19: http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G05/109/00/PDF/G0510900.pdf?OpenElement  
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judicial mechanisms such as truth and reconciliation commissions, and provide 

information regarding compliance with the decisions of judicial mechanisms.”10 

   

Legal and moral obligation to seriously consider the recommendations 

 

21. The Amicus is of the view that the government is both morally and legally obliged to 

provide reasons for a decision not to implement a specific recommendation.  In our 

view, the second part of section 50(2), which requires a failure or refusal to implement 

a recommendation to be explained to the National Assembly, is legally enforceable.  

We are of the view however that the reasons for non-implementation ought to be 

provided by the head of the entity to which the recommendation in question has been 

directed.   

 

22. The Amicus views this statutory requirement as reflecting the most serious intention of 

the Kenyan Parliament to redress the causes of past abuse and conflict.  The effect of 

the section is to invite the closest scrutiny of the government’s approach to the 

Commission’s recommendations.  In the circumstances we submit that the government 

is required to seriously and timeously consider the recommendations made by the 

Commission.   

   

Questions of implementation 

 

23. We note that section 49(3) states that the implementation of the report of the 

Commission shall commence within six months upon publication.  In order to afford 

this section a constitutionally sound interpretation, we submit it ought to be 

interpreted to mean that the Government must respond to the report, in particular its 

findings and recommendations, within 6 months of publication.  Such response ought 

to indicate:    

 
23.1. the specific recommendations of the Commission which the government intends to 

implement;  

23.2. a high level plan and strategy11 for the implementation of such recommendations; 

and 

                                                            
10 UN Commission on Human Rights, Human Rights Resolution 2005/66: Right to the Truth, 20 April 
2005, E/CN.4/RES/2005/66: http://www.refworld.org/docid/45377c7d0.html  
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23.3. the specific recommendations of the Commission which the government declines 

to implement together with the detailed and rational reasons therefore.   

 
 

24. The Amicus notes that the Kenyan Government will be under considerable resource 

constraints given so many competing demands on the national finances.  We submit 

that when considering the question of resources in the implementation of 

recommendations the government must be guided by the principles set out in section 

20(5)(a) – (b) of the Constitution which state that- 

 
it is the responsibility of the State to show that the resources are not 
available; 

in allocating resources, the State shall give priority to ensuring the widest 
possible enjoyment of the right or fundamental freedom having regard to 
prevailing circumstances, including the vulnerability of particular groups or 
individuals. 

 
25. Where the Government declines to implement a recommendation only on the basis of 

a lack of resources, we submit that it is obliged to demonstrate that the resources are 

not available and where feasible articulate an action plan for resource mobilization. 

 

The role of the implementation mechanism 

 
26. The Commission is mandated by the Act to make recommendations on the mechanism 

and framework for the implementation of its recommendations and an institutional 

arrangement in that connection.12 The Act requires the Minister of Justice to 

operationalise the implementation mechanism: 

 
The Minister shall, upon the publication of the report of the Commission, 
operationalize the implementation mechanism or arrangement in accordance 
with the recommendations of the Commission under section (48) (2) (f) to 
monitor the implementation of the recommendations of the Commission and 
to facilitate their implementation.13  

 

                                                                                                                                                                                         
11 Such a strategy ought to include time frames and sources of funding. 
12 Section 48(2)(f) 
13 Section 49(1) 
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27. Furthermore, the Minister is tasked with reporting on the progress of the 

implementation of the Commission’s Report to the National Assembly within three 

months of submission of the report, and twice a year thereafter14.    

 
28. The Amicus notes that section 49(1) of the Act, which requires the government to 

establish the implementation body recommended by the Commission, regardless of 

the views of government and regardless of the feasibility of such a body, cannot 

withstand constitutional scrutiny.  Under the new constitutional order the Government 

is not bound to implement such recommendations.15   

 
29. The Amicus submits that the implementation of the recommendations can only be 

carried out by the entities and departments with the relevant constitutional and 

statutory authority.  In this regard we note that:  

 

29.1. Parliament cannot be forced to enact a law proposed by the Commission16  

29.2. Government departments cannot be forced to adopt policies and programs 

recommended by the Commission.17  

29.3. The prosecuting authority cannot be forced to prosecute cases recommended for 

prosecution.18  

 

30. All these entities need to be convinced that the proposed measures are correct and 

necessary. If they are not so persuaded they are under no constitutional or legal 

obligation to implement them.19  

 

31. We submit that the recommendations have to stand for themselves. Those that are 

well formulated and speak to the needs of the people are likely to be well received. 

Such recommendations are likely to receive the support of civil society as well as from 

                                                            
14 Section 50(1) 
15 We note that the Truth, Justice and Reconciliation (Amendment) Bill, 2013, should it become law, will remedy 
this defect by confining the role of the mechanism to monitoring.   
16 See Chapter 8 of the Constitution dealing with lawmaking powers of the Legislature. 
17 See Chapter 9 of the Constitution dealing with powers of the Executive. 
18 See section 157, Part 4, Chapter 10 of the Constitution dealing with the powers of the Director of Public 
Prosecutions. 
19
 However, see paragraph 37 below where the Amicus argues that the Government has both a moral and legal 

obligation to seriously consider the recommendations and to provide reasons when a decision is taken not to 
implement a recommendation.  
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stakeholders within government. They have reasonable prospects of being 

implemented.20   

 

32. The Amicus is not aware of any follow-up body established in other countries that 

have had the power to implement recommendations.21  

 

33. The Amicus notes that a standalone body located outside of government will, in any 

event, struggle to facilitate or coordinate the implementation of recommendations.  

The most recent report22 of the Special Rapporteur on the promotion of truth, justice, 

reparation and guarantees of non-recurrence notes that such bodies are hamstrung 

since “agencies and ministries are not under their authority” and “in the face of 

recalcitrant attitudes, they prove to be feeble”.23 

 

34. Government departments are unlikely to subject themselves to the coordination of 

their functions by an external ad hoc temporary body. Facilitation and coordination of 

government programs has to take place at the heart of government. In other words 

specific recommendations directed to government must be adopted by those in charge 

of executive authority, namely cabinet.24 Cabinet must ultimately facilitate and 

                                                            
20 In Sierra Leone various civil society groups mobilized around certain recommendations, particularly those in 
relation to women, children and the combating of corruption.   As a result, in the general election following the 
release of the report, the opposition party incorporated the implementing of such recommendations in its 
election manifesto; and implemented certain recommendations when it came to power.  See 
http://www.sierraleonetrc.org/index.php/resources/recommendations-matrix  
21  Even in Sierra Leone where a follow-up body was mandated by law no such body was established. Invariably 
it would be an independent statutory body such as a national human rights commission that would be tasked 
with follow-up and monitoring: http://www.sierraleonetrc.org/index.php/view-report-text-vol-2/item/volume-two-
chapter-three?category_id=20; and http://trcofliberia.org/ in respect of Liberia.  In East Timor a follow up body 
to the truth commission (known by the acronym CAVR) was set up, but not to implement the recommendations. 
The President of East Timor authorized the creation of a Post-CAVR Technical Secretariat, which operates under 
the executive branch of government. The Secretariat has four primary responsibilities: 1) to complete the CAVR’s 
technical tasks, such as finishing financial audits and publishing additional copies of the final report, 2) 
disseminating the final report and other published materials to the public, 3) managing the Comarca Balide 
heritage site, a former prison now converted to a public space, and 4) maintaining the CAVR archives.  See “Post 
CAVR Technical Secretariat-Profile,” Commission for Reception, Truth, and Reconciliation in East Timor, 
http://www.cavr-timorleste.org/en/STP-CAVR.htm.  Chile’s Corporación Nacional de Reparación y Reconciliación 
was created to complete the fact-finding, victim-tracing, and the reparation functions described in the mandate 
of the TRC (http://www.usip.org/publications/truth-commission-chile-90). In Peru the TRC recommended the 
establishment of a temporary inter-ministerial working group and a permanent autonomous body (Consejo 
Nacional de Reconciliación) in the presidency of the council of ministers, which would coordinate national policies 
for the implementation of the recommendations and prepare draft bills on reparations, historical memory, justice, 
and institutional reform (Final Report (fn Error! Bookmark not defined.), vol. IX, ch. 2, sect. 4.) The proposed 
body was never established. (http://www.cverdad.org.pe/ingles/pagina01.php)  
22 A/HRC/24/42, available at:  
http://www.ohchr.org/EN/HRBodies/HRC/RegularSessions/Session24/Pages/ListReports.aspx 
23 Id at paragraph 77, page 22 
24 Section 130, Constitution 
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coordinate the implementation of the recommendations through existing structures or 

other body or bodies of its choosing.    

 
35. The Amicus notes that section 49(1) of the Act enjoins the implementation mechanism 

“to monitor the implementation of the recommendations of the Commission and to 

facilitate their implementation.”  We submit that this dual requirement is legally and 

logically unsound.  A monitoring body should not be involved in implementation.  If it 

is, it will be required to monitor itself.  An implementing body cannot be involved in 

monitoring for the same reason. The Truth, Justice and Reconciliation 

(Amendment) Bill, 2013, should it become law, will remedy this defect by confining 

the role of the mechanism to monitoring.   

 

Conclusions on mandatory recommendations 

 
 
36. The recommendations of the TJRC cannot be mandatory in a constitutional democracy 

that upholds and respects the separation of powers.   

 
37. Although the recommendations cannot bind the three branches of government there is 

nonetheless both a moral and legal obligation on Government to seriously consider the 

recommendations and to provide to the public reasons when a decision is taken not to 

implement a recommendation. 

 
38. The Amicus notes that while the petitioners complain about the mandatory nature of 

the recommendations contained in the TJRC report they do not impugn or seek to 

strike down Part VI25 of the Act or sections thereof.  Accordingly the Amicus submits 

that the meaning of “recommendation” in the context of Part VI and other parts of the 

Act must be given its normal meaning.  Such an interpretation must, in our respectful 

view, mean that the government and its agencies, the legislature and the Director of 

Public Prosecutions will always retain a discretion as to whether to implement a 

recommendation or not.   

 
39. Assuming the TJRC has made out a case against the individuals named in the report, 

and afforded them a reasonable opportunity to be heard, the TJRC was entitled to 

recommend that they be investigated and prosecuted and/ or be barred from public 

                                                            
25 Part VI of the Act deals with the Report of the Commission and the implementation of the recommendations. 
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office.  The TJRC was also entitled to recommend legislative reforms and that certain 

treaties and protocols be ratified.   However the TJRC, as an ad hoc investigative 

body, may not impose its will on constitutionally mandated bodies, such as the 

executive, parliament and the prosecution authority.     

 

40. The Amicus concludes that although the recommendations of the TJRC carry no legal 

force the relief sought by the Petitioners is overbroad and not competent.  We submit 

that once this Honourable Court has determined that the recommendations are not 

mandatory there can be no rational basis for the injunctions sought by the petitioners 

or the relief expunging the recommendations from the report.   

 

41. We submit that the relief sought expunging the recommendations from the record 

serves an improper and impermissible purpose. This purpose is to deny the Kenyan 

public access to certain findings and recommendations of the Commission.  We submit 

that such relief amounts to unwarranted censorship.  In this regard we note that the 

deletion of passages of the Commission’s final report would be inconsistent with the 

statutory mandate of the Commission.26    

 

42. If this Honourable Court finds that the recommendations have no mandatory effect, as 

we submit it should, any order expunging such recommendations would amount to a 

violation of sections 33, 34 and 35 of the Constitution which protect freedom of 

expression, the media and access to information.   

 

43. Moreover, an expunging of the recommendations would improperly deny the 

Government and its responsible agencies of the opportunity to consider the 

recommendations and to decide whether to implement them or not.  This, we submit, 

would amount to an improper and unconstitutional interference in the discretion of the 

executive branch of government to devise and develop policy.27  

 
 
 
 
 

                                                            
26 See sections 6(a) and 6(b) of the TJR Act which mandated the Commission to investigate gross violations and 
abuses of human rights suffered by any person between 12th December 1963 and 28th February 2008.  See also 
sections 5(a) and (b) and 7. 
27 Constitution, sections 1 and 2 read with Chapter 9 
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THE RIGHT TO TRUTH 
 

44. In the light of the above submissions the Amicus is concerned that the relief sought by 

the Petitioners to expunge numerous recommendations of the Commission will deny 

the victims of serious human rights violations their right to truth.   

 

45. The Amicus contends that the Petitioner’s application for orders to quash the TJRC 

Report, or parts thereof, restricts them and other victims of human rights violations 

from asserting their right to the truth and thereby inhibits their ability to deal with the 

past.   

 

46. Section 2(5) of the Constitution stipulates that the general rules of international law 

shall form part of the law of Kenya.28  The Constitution accordingly requires the TJR 

Act to be interpreted in a manner which is consistent with international law.  There is 

an important principle in international law which recognizes the “right to truth”.  The 

right has been recognized by the United Nations, enshrined in an international treaty, 

and upheld in regional and national courts.  

 

UN sources of the right to truth 

 

47. The member states of the United Nations (UN), including Kenya, adopted General 

Assembly resolution 60/147 dated 16 December 2005. This resolution was titled 

the ‘Basic Principles and Guidelines on the Right to a Remedy and 

Reparation for Victims of Gross Violations of International Human Rights 

Law and Serious Violations of International Humanitarian Law’ (The Basic 

Principles and Guidelines)29. The resolution recognizes the right to truth.  Article 22 

provided, inter alia, that states must comply with the following obligations 

 

(b) Verification of the facts and full and public disclosure of the truth to the 

extent that such disclosure does not cause further harm or threaten the 

safety and interests of the victim, the victim’s relatives, witnesses, or persons 

                                                            
28  See also section 21(4) of the Constitution which enjoins the State to enact and implement legislation to fulfill 
its international obligations in respect of human rights and fundamental freedoms.   
29 Res’n 2005/35 (UN Doc. No. E/CN.4/RES/2005/35 (2005)): http://www.refworld.org/docid/3deb2ca54.html 
and GA Res’n 60/147 (UN Doc. No. A/RES/60/147 (2006): http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/N05/496/42/PDF/N0549642.pdf?OpenElement  
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who have intervened to assist the victim or prevent the occurrence of further 

violations; 

(c) The search for the whereabouts of the disappeared, for the identities of 

the children abducted, and for the bodies of those killed, and assistance in 

the recovery, identification and reburial of the bodies in accordance with the 

expressed or presumed wish of the victims, or the cultural practices of the 

families and communities; 

(d) An official declaration or a judicial decision restoring the dignity, the 

reputation and the rights of the victim and of persons closely connected with 

the victim; 

 

48. The UN’s recognition of the right to truth has fortified the lead taken by several 

regional and national courts which have confirmed the right to truth as an enforceable 

right in their jurisdictions.  The right was further developed in the United Nations’ 

Principles on Impunity (originally formulated in 1996 and updated in 2005) 

together with subsequent UN reports and resolutions.30   

 
49. The following elements of the right to truth have been identified at the international 

level: 

 
49.1. The right to truth may also be characterized as “the right to know”, “the right to 

be informed”, or “freedom of information.”31 

 
49.2. The right to truth is inalienable and autonomous.  This right has both an individual 

and a societal dimension and should be considered non-derogable and not subject 

to limitations.32 

                                                            
30 Economic & Social Council (ECOSOC), Commission on Human Rights, THE ADMINISTRATION OF JUSTICE AND 
THE HUMAN RIGHTS OF DETAINEES, Annex 1 “Set of Principles for the Protection and Promotion of Human 
Rights through Action to Combat Impunity,” U.N. Doc. E/CN.4/Sub.2/1996/18 (June 29, 1996): 
http://www.derechos.org/nizkor/impu/joinet2.html ; ECOSOC, Commission on Human Rights, PROMOTION AND 
PROTECTION OF HUMAN RIGHTS: Impunity, Add. 1 “Updated Set of Principles for the Protection and Promotion 
of Human Rights through Action to Combat Impunity,” Principle 2, U.N. Doc. E/CN.4/2005/102/Add.1 (Feb. 8, 
2005): http://www.derechos.org/nizkor/impu/principles.html  
31 OHCHR Res. 2005/66: http://www.refworld.org/docid/45377c7d0.html, preamble, U.N. Doc 
E/CN.4/2005/L.10/Add.17 (Apr. 20, 2005) at 2: http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G05/109/00/PDF/G0510900.pdf?OpenElement  
32 ECOSOC, Commission on Human Rights, PROMOTION AND PROTECTION OF HUMAN RIGHTS: Study on the 
right to truth, Summary, U.N. Doc. E/CN.4/2006/91 (February 8, 2006): 
http://www.concernedhistorians.org/content_files/file/to/118.pdf.  See also principle A.17 of the ‘Joinet 
Principles’, Joinet Principles E/CN.4/Sub.2/1997/20/Rev.1, Annex II, 
http://www.unhchr.ch/Huridocda/Huridoca.nsf/%28Symbol%29/E.CN.4.Sub.2.1997.20.En?Opendocument: “The 
right to know is also a collective right, drawing upon history to prevent violations from recurring in the future”.   
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49.3. In addition to being an autonomous right, the right to truth is also linked to the 

right to remedy, freedom of expression, the right to effective investigation, and 

the right to obtain reparation.33 

 
49.4. Amnesties and other limitations on the right to seek information may not be used 

to limit, nullify or impair the right to truth.34  

 
50. In 2003, the UN’s Commission on Human Rights passed a resolution on impunity 

which recognized that for victims “public knowledge of their suffering and the truth 

about the perpetrators, including their accomplices, of these violations are essential 

steps towards rehabilitation and reconciliation....”  The resolution went on to urge 

states to provide victims with a proper process to investigate human rights violations 

and make them public.35   

 
51. In 2006, the UN General Assembly passed decision 2/105 which requested a study 

on the right to truth from the Office of the High Commissioner for Human Rights. This 

study was completed and presented to the General Assembly in 2007.  This study 

emphasizes that the disclosure of truth is a form of reparation.36  

  
52. The UN Human Rights Committee has passed two further resolutions reaffirming 

the importance for the international community to recognise the right to truth for 

victims, their families and society, as a means of combating impunity and protecting 

human rights, including the importance of preserving the historic memory of the 

past.37  

                                                            
33 Ibid at 42 – 43 
34 OHCHR, Rule-of-Law Tools for Post-Conflict States: Amnesties, HR/PUB/09/1 (2009) at 11: 
http://www.ohchr.org/Documents/Publications/Amnesties_en.pdf; ECOSOC, Commission on Human Rights, 
PROMOTION AND PROTECTION OF HUMAN RIGHTS: Impunity, Add. 1 “Updated Set of Principles for the 
Protection and Promotion of Human Rights through Action to Combat Impunity,” Principle 2, U.N. Doc. 
E/CN.4/2005/102/Add.1 (Feb. 8, 2005): http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G05/109/00/PDF/G0510900.pdf?OpenElement  
35 G.A. Dec. 2/105, U.N. Doc. A/HRC/2/L.11/Add.1 (Nov. 28, 2006) at 5; OHCHR Res. 2003/72, 8, U.N. Doc. 
E/CN.4/RES/2003/72 (Apr. 25, 2003): http://www.refworld.org/docid/43f3134e3.html   
36 OHCHR, Report to the GA on Implementation of GA Res 60/251, 10, U.N. Doc. A/HRC/5/7 (June 7, 2007): 
http://pacific.ohchr.org/docs/Report_UN_HC_Disability.pdf  
37 G.A. Res.9/11, U.N. Doc. A/HRC/RES/9/L.11 (Oct. 9, 2008): 
http://ap.ohchr.org/documents/E/HRC/resolutions/A_HRC_RES_9_11.pdf ; G.A. Human Rights Council, 
Res.12/12, preamble, U.N. Doc. A/HRC/RES/12/12 (Oct. 12, 2009) at 11: 
http://www.un.org/en/ga/search/view_doc.asp?symbol=A/HRC/RES/12/12  
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International treaty 

 

53. The International Convention for the Protection of All Persons from Enforced 

Disappearances38 is the first international treaty to enshrine the right to truth as an 

enforceable right in itself.39 The treaty entered into force during December 2010. It 

provides victims the right to know the truth regarding the circumstances of 

disappearances, the progress and results of investigations and the fate of disappeared 

persons.  It also sets out the obligations of state parties which include the duties to 

provide restitution and guarantees of non-repetition.  

 

Regional sources of the right to the truth 

 

54. While Africa lacks a binding instrument which explicitly protects the right to truth it has 

been found implicitly by the African Commission on Human and People’s Rights 

(ACHPR) under the right to an effective remedy, which includes: access to justice, 

reparation for the harm suffered; and “access to the factual information concerning 

the violations”.40  A resolution of the ACHPR has specifically recognised the right to 

truth in respect of victims of sexual crimes.41   

 
55. The Inter-American Commission has recognised that “the ‘right to the truth’42 arises as 

a basic and indispensable consequence for all States Parties and is to be found in the 

following articles of the American Convention on Human Rights: 1(1) (general 

protection of human rights), 8 (right to fair trial), 13 (freedom of thought and 

expression) and 25 (right to judicial protection).43  

                                                            
38 Adopted by General Assembly resolution 61/177 on 12 January 2007: 
http://www.refworld.org/docid/45fe6ad42.html  
39 92 states have signed the convention, and as of August 2013, 40 have ratified or acceded.  Kenya was one of 
the initial signatories but has yet to ratify the treaty. 
40 African Commission on Human and Peoples’ Rights (ACHPR), African Union, Principles and Guidelines on the 
Right to a Fair Trial and Legal Assistance in Africa, DOC/OS(XXX)247, Principle C, pg 5 (2001): 
http://www.afrimap.org/english/images/treaty/ACHPR_Principles&Guidelines_FairTrial.pdf  
41 ACHPR, African Union, Resolution on the Right to a Remedy and Reparation for Women and Girls Victims of 
Sexual Violence, Resolution 111, preamble, pg. 1, (Nov. 28, 2007): 
http://www.achpr.org/sessions/42nd/resolutions/111/  
42 See helpful overview provided by the Inter-American Commission on Human Rights at: 
http://www.oas.org/en/iachr/expression/showarticle.asp?artID=156&lID=1  
43 Organization of American States (OAS), American Convention on Human Rights, Nov. 22, 1969; OAS, Office of 
the Special Rapporteur for Freedom of Expression, Right to Truth, available at: 
http://www.cidh.org/relatoria/showarticle.asp?artID=156&lID=1; The Secretary General, Note by the Secretary-
General on Impunity, at 15, delivered to the ECOSOC Commission on Human. Rights, U.N. Doc. E/CN.4/2004/88 
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56. In a series of cases the Inter-American Court on Human Rights has upheld the 

right to the truth of victims, their next of kin and society as a whole.  The Court has 

held that: 

 
56.1. The state is obliged to provide victims' families with the truth about the 

circumstances surrounding crimes.44(Attached herein and marked ICTJ 2 is a 

copy of the judgement) 

 
56.2. The outcome of all proceedings must be made known to the public in order for 

“society to know the truth”. 45(Attached herein and marked ICTJ 3 is a copy 

of the judgement) 

 
56.3. Society has the right to know the truth regarding such crimes, so as to be capable 

of preventing them in the future.46(Attached herein and marked ICTJ 4 is a 

copy of the judgement) 

 
57. The European Court of Human Rights (ECHR) has held that when credible 

allegations of serious human rights violations are made a State: 

  

57.1. is duty bound to undertake adequate investigations and uncover the truth in 

respect of violations47 (Attached herein and marked ICTJ 5 is a copy of the 

judgement) 

 

57.2. must ensure that the investigation into the serious allegations are both prompt 

and thorough.48 (Attached herein and marked ICTJ 6 is a copy of the 

judgement) 

 

                                                                                                                                                                                         
(Feb. 27, 2004):   
http://www.unhchr.ch/Huridocda/Huridoca.nsf/TestFrame/94b45b7493a558cac1256e6e005a6d1d?Opendocument  
44 Velásquez Rodríguez, Inter-Am. Ct. H.R., (Ser. C) No. 4, 77 (1988): 
http://www1.umn.edu/humanrts/iachr/C/4-ing.html  
45 Myrna Mack Chang, Inter-Am. Ct. H.R., (Ser. C) No. 101 274-75 (2003): 
http://www1.umn.edu/humanrts/iachr/C/101-ing.html  
46 Bámaca Velásquez, Inter-Am. Ct. H.R., (Ser. C) No. 91, 77 (2002): 
http://www1.umn.edu/humanrts/iachr/C/91-ing.html  
47 In Kelly and Others v. United Kingdom in the European Court of Human Rights (Application no. 30054/96), 
http://hudoc.echr.coe.int/sites/eng-press/pages/search.aspx?i=003-68397-68865# and Ramsahai and Others v. 
the Netherlands (Application no. 52391/99), https://wcd.coe.int/ViewDoc.jsp?id=1133595&Site=COE 
48Case of El-Masri v. The Former Yugoslav Republic Of Macedonia (Application No. 39630/09) Pg 57 Par 183, 
http://www.opensocietyfoundations.org/litigation/el-masri-v-macedonia 
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57.3. must ensure that such investigation should be capable of leading to the 

identification and punishment of those responsible.49  

 

58. The ECHR has found that the right to truth: 

 

58.1. is the purpose behind the obligation to carry out an investigation and the raison 

d’être of the related quality requirements (transparency, diligence, independence, 

access, disclosure of results and scrutiny).50  

58.2. reflects society’s desire to strengthen confidence in public institutions and hence 

the rule of law.51 

58.3. is the means by which victims’ families establish the true facts and secure an 

acknowledgment of serious breaches of human rights and humanitarian law, 

which constitute a form of redress, which is just as important as compensation.52 

 

59. The ECHR has held that a prolonged denial of information about the fate of relatives 

taken together with dismissive replies from State authorities in respect of requests for 

information amounts to inhuman or degrading treatment within the meaning of Article 3 

of the European Convention on Human Rights. 53    

 

National sources of the right to truth 

 

60. Several national courts have made significant contributions to the establishment of the 

right to truth as a principle of international law.  Courts in Argentina have specifically 

recognised the right to truth based upon articles in the American Convention of 

Human Rights.  In particular it has been held that the State is obliged to deliver the 

full truth through legal means or criminal proceedings.54   

 

                                                            
49 Ibid  Pg 56 Par 182 
50 El-Masri V. The Former Yugoslav Republic Of Macedonia Judgment –Separate Opinion Pg 83 Par 6-7 
51 Ibid 
52 Ibid 
53 In the European Human Rights Court in the Case Of Janowiec And Others V. Russia (Applications Nos. 
55508/07 And 29520/09) Judgment Strasbourg 16 April 2012, 
http://sim.law.uu.nl/sim/caselaw/Hof.nsf/1d4d0dd240bfee7ec12568490035df05/1eb5e39e13513e95c12579e300
366cea?OpenDocument.  The equivalent section in the Constitution of Kenya is Article 29.  
54 EAAF (Argentine Forensic Anthropology Team) 2006 Annual Report, Right to Truth in Argentina, 115: 
http://eaaf.typepad.com/eaaf/an07_report.pdf ; Corte de Justicia de la Nacion [CSJN] (Supreme Court) 
13/8/1998, Suarez Mason et al, causa 450, Fallos: 321:2031, ¶6: http://www.csjn.gov.ar/data/Habeasdata.pdf ; 
Escuela Mecanica de la Armada, 1/9/2003, ESMA 761, section III   
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61. The Constitutional Court of Colombia has held that the entire society has an 

interest in knowing the truth and that such a right is based upon both Colombia’s 

respect for international standards and article 1 of the Constitution.55  Article 1 of the 

Colombian Constitution provides for a unitary participatory democratic state based on 

inter alia respect for human dignity and the promotion of the public interest.56 

 
“The entire society has an interest in knowing the truth and establishing 
individual responsibility.... [this is based on] the international standard, 
among other things, on society’s interest in knowing the truth and achieving 
justice as manifestations of the state's duty to protect fundamental rights 
based on the general protections provided in Article 1 of the Constitution.”57 

 
62. The Constitutional Tribunal of Peru has upheld the right to truth as an inalienable 

individual and collective right.  In so doing the Court found that the right to truth 

derives not only from the international obligations which binds the Peruvian 

government, but also from article 44 of the Constitution.58 Article 44 of the Peruvian 

Constitution imposes an obligation on the State to safeguard all human rights and in 

particular those that affect “the dignity of man”.   

 

63. The legal mandates establishing some of the leading truth commissions in Latin 

America have specifically referred to the right to truth as a central objective.59   

 

Conclusions on the right to truth 

 

64. We submit that victims must retain the right to engage meaningfully with the full truth 

of the past.  This means they must have full access to the entire contents of the 

Commission’s final report.   Should passages of the report be expunged victims, and 

indeed all Kenyans, will be denied their right to the truth.        

 

                                                            
55 Javier Giraldo Moreno, Constitutional Court of Colombia, Jan. 20 2003, Case T-249/03 
56 Constitución de Colombia de 1991 [Constitution] art. 1: 
http://confinder.richmond.edu/admin/docs/colombia_const2.pdf  
57 Javier Giraldo Moreno, ¶11   
58 Maria Emilia Villegas Namuche, Constitutional Tribunal of Peru, March 18 2004, Case 2488-2002-HC/TC, ¶¶8-
9:  http://www.tc.gob.pe/jurisprudencia/2004/02488-2002-HC.html  
59 Guatemala: Agreement on the establishment of the Commission to clarify past human rights violations and 
acts of violence that have caused the Guatemalan population to suffer, June 23, 1994;  par. 2, preamble, 
http://www.usip.org/sites/default/files/file/resources/collections/commissions/Guatemala-Charter.pdf;  Peru: 
Supreme Decree No. 065-2001-PCM, June 4, 2001, par. 5, preamble, 
http://www.mississippitruth.com/documents/PERU.pdf; Brazil: Law No. 12,528, of Nov 18, 2011, 
http://www.planalto.gov.br/ccivil_03/_Ato2011-2014/2011/Lei/L12528.htm  
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65. Suppressing the report or parts thereof violates the right of Kenyans to freedom of 

expression, which is constitutive of human dignity and individual autonomy.60 It 

accordingly inhibits the ability of victims to reach closure of past injustices.61    

 
66. The Constitution upholds the values of human dignity,62 equality, 63 the rule of law64 

and provides for the rights to freedom of expression65 and access to information.66   

We submit that the right to truth is enshrined within these key provisions.   We submit 

that this Honourable Court should hold that the Constitution incorporates all the 

elements of the right to truth within these existing provisions.      

 

THE RIGHT TO REPARATIONS AND AN EFFECTIVE REMEDY 
 

67. The Amicus is concerned that the relief sought by the Petitioners’ to expunge 

numerous recommendations made by the Commission will deny the victims of serious 

human rights violations the right to reparations and an effective remedy.  These 

recommendations include those dealing with apologies, investigations and 

prosecutions, barring from public office and the ratification of various international 

instruments. 

 

68. The Amicus submits that the expunging of the recommendations dealing with 

reparations would be inconsistent with section 6(t) of the TJR Act which authorized the 

TJRC “to investigate the whereabouts of victims and restore the human and civil 

dignity of such victims by…recommending reparation measures in respect to victims.”  

(Underline added). 

 

                                                            
60 Kent Greenawalt, Free Speech Justifications, 89 Colum. L. Rev. 119, 145-46 (1989): 
http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=4120&context=lcp ; Retrofit (Pvt) Limited v Posts 
and Telecommunications Corporation (Attorney General of Zimbabwe Intervening) 1996 (1) SA 847 ZS at 857 – 
858, http://www.hrcr.org/safrica/expression/retrofit_telecomm.html ; Common Cause, a Registered Society v 
Union of India [2001] 4 LRI 784 at para 143 (Sup. Ct. India); Laugh it Off Promotions v South African Breweries 
Int’l 2005 (1) SA 144 (CC) at para 45: http://www.saflii.org/za/cases/ZACC/2005/7.html ; Khumalo v Holomisa 
2002 (5) SA 401 (CC) at para 21: http://www.saflii.org/za/cases/ZACC/2002/12.html  
61 Albutt v. Centre for the Study of Violence and Reconciliation 2010 (3) SA 293 (CC) at para 61: 
http://www.saflii.org/za/cases/ZACC/2010/4.html ; The Citizen 1978 (Pty) Ltd and Others v McBride (CCT 23/10) 
[2011] ZACC 11; 2011 (4) SA 191 (CC): http://www.saflii.org/za/cases/ZACC/2011/11.html  
62 Article 28 
63 Article 27 
64 Article 10(2)(a) 
65 Article 33 
66 Article 35 
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69. The Amicus contends that Article 50(9) of the Constitution upholds the right of victims 

to reparations by requiring Parliament to enact legislation providing for protection, 

rights and welfare of victims of offences.   A number of international human rights 

instruments, ratified by Kenya, recognize the right to an effective remedy which 

includes the right to reparations.   

 

70. It is a general principle of law that the one who causes harm has the obligation to 

repair it.  The International Court of Justice has held that “it is a principle of 

international law, and even a general conception of law, that any breach of an 

engagement involves an obligation to make reparation.”67 As a signatory to the 

International Covenant on Civil and Political Rights (ICCPR), Kenya has an 

obligation:  

 

(a) To ensure that any person whose rights or freedoms as herein recognized 

are violated shall have an effective remedy, notwithstanding that the violation 

has been committed by persons acting in an official capacity; 

 

(b) To ensure that any person claiming such a remedy shall have his right 

thereto determined by competent judicial, administrative or legislative 

authorities, or by any other competent authority provided for by the legal 

system of the State, and to develop the possibilities of judicial remedy; 

 

(c) To ensure that the competent authorities shall enforce such remedies when 

granted. 

 

71. The Human Rights Committee has held that the obligation to provide an effective 

remedy entails the obligation to provide “reparation to the individuals whose Covenant 

rights have been violated”, and that such obligation “is central to the efficacy of article 

2, paragraph 3.”68  

                                                            
67 PCIJ, Chórzow Factory case (Merits), Germany v. Poland. Judgment No. 13 of the PCIJ of 13 September 1928: 
http://www.worldcourts.com/pcij/eng/decisions/1928.09.13_chorzow1.htm. This principle, affirmed in numerous 
decisions, has given rise to the Articles on the Responsibility of States for Internationally Wrongful Acts, 
approved by the International Law Commission in its 53rd session in 2001: 
http://untreaty.un.org/ilc/reports/2001/2001report.htm, and approved by the United National General Assembly 
resolution 56/83 of December 12th, 2001: http://www.ilsa.org/jessup/jessup11/basicmats/StateResponsibility.pdf  
68 Human Rights Committee. General Comment No. 31 [80]. The Nature of the General Obligation Imposed on 
States Parties to the Covenant, adopted on 29 March 2004 (CCPR/C/21/Rev.1/Add.13), paragraph 16: 
http://www.unhchr.ch/tbs/doc.nsf/0/58f5d4646e861359c1256ff600533f5f  
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72. Other conventions ratified by Kenya oblige it to provide reparation for victims of gross 

violations of human rights and for serious violations of international humanitarian law. 

These include: 

  

72.1. Article 6 of the International Convention on the Elimination of All Forms of 

Racial Discrimination, acceded to by Kenya in 13 October 2001  

 

72.2. Article 14 of the Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment, acceded to by Kenya on 21 February 

1997; 

 

72.3. Article 39 of the Convention on the Rights of the Child, ratified by Kenya on 

September 2 1990; 

 

72.4. Article 7 of the African Charter on Human and Peoples’ Rights, ratified by 

Kenya on 23 January 1992 

 

72.5. Article 91 of the Protocol Additional to the Geneva Conventions of 12 

August 1949, and relating to the Protection of Victims of International 

Armed Conflicts (Protocol I) of 8 June 1977, ratified by Kenya on 23 

February 1999;  

 

72.6. Articles 68 and 75 of the Rome Statute of the International Criminal Court, 

ratified by Kenya on 15 March 2005.  

 

73. The obligations of states in regards to victims of gross violations of human rights and 

of serious violations of international humanitarian law has been systematized in an 

instrument adopted unanimously by the General Assembly.69 However, this 

instrument is clear that it does no more than reflect existing norms. The principles and 

guidelines contained in the instrument “do not entail new international or domestic 

legal obligations but identify mechanisms, modalities, procedures and methods for the 

                                                            
69 Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of 
International Human Rights Law and Serious Violations of International Humanitarian Law (A/RES/60/147), 21 
March 2006 (hereinafter, UN Basic Principles on the Right to Reparation): http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/N05/496/42/PDF/N0549642.pdf?OpenElement  
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implementation of existing legal obligations under international human rights law and 

international humanitarian law.”70  

 

74. The Basic Principles and Guidelines on the Right to Reparation affirm the 

obligations established to investigate serious violations, including the obligation to 

initiate criminal procedures and to punish those found responsible.71 It also defines the 

rights of victims, the obligation to treat them with humanity and respect to their 

dignity and human rights.72 The Principles describe the nature of the remedies that 

victims are entitled to receive. These include equal and effective access to justice; 

adequate, effective and prompt reparation for the harm suffered; and access to 

relevant information concerning violations and reparation mechanisms.73 They set out 

the different forms of reparation, including restitution, compensation, rehabilitation, 

satisfaction and guarantees of non-repetition.74 In the case of ‘satisfaction’, Article 22 

provides inter alia:  

 
(e) Public apology, including acknowledgement of the facts and acceptance of 

responsibility; 

(f) Judicial and administrative sanctions against persons liable for the 

violations; 

(g) Commemorations and tributes to the victims; 

 

75. The European Court of Human Rights has held that the right to an effective 

remedy must be “effective” in practice as well as in law. 75  The exercise of such 

remedy may not be unjustifiably hindered by the acts or omissions of the authorities.76  

 

76. The Amicus submits that the expunging of the recommendations dealing with the 

matters relating to reparations and effective remedies for victims is likely to undermine 

the prospects of the victims being afforded such remedies.   Such an outcome would 

be inconsistent with Kenya’s international law obligations as described above.   

 

                                                            
70 Ibid., preamble. 
71 Ibid., paragraphs 4 to 6. 
72 Ibid., paragraph 10. 
73 Ibid., paragraphs 11 to 17, and 24. 
74 Ibid., paragraphs 18 to 23. 
75 Case of El-Masri v. The Former Yugoslav Republic Of Macedonia (Application No. 39630/09) Pg 75 par 255 
76 Ibid  
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THE QUESTION OF APOLOGIES 
 

77. The Petitioners claim that the recommendations dealing with apologies are 

unconstitutional. They impugn the Commission’s recommendations on the basis that 

no direct or personal responsibility was found against the persons from whom 

apologies are demanded.  Petitioners claim that there is no legal, factual or moral 

basis for the recommendations.77   

 

78. The Amicus contends that the recommendations made by the TJRC dealing with 

apologies are not unlawful and are consistent with standard practice employed by 

truth commissions worldwide.78   The Amicus submits that the claims of the Petitioners 

ignore the true character of the recommendations which are symbolic and collective in 

nature. 79  

 

79. The recommendations in question were never intended to suggest direct or personal 

responsibility.  They were directed to officials occupying leadership positions in 

formerly abusive institutions. Such persons are not necessarily personally responsible 

for the violations in question, but in assuming leadership positions they became 

successors-in-title to their predecessors who were responsible for the violations, or 

who failed to prevent such violations or protect people from the violations. They 

accordingly assumed political or institutional responsibility to redress the wrongs 

suffered by victims.80  A state continues to be the same corporate or legal person 

regardless of changes in leadership or the operations of government.81  In the 

circumstances such persons are well placed to offer a meaningful apology to victims, 

not for what they did personally, but for what the institution they now lead did under 

                                                            
77 Paragraphs 8 – 16, Petitioners’ Submissions 
78  See for example: Witness to Truth: Report of the Sierra Leone Truth and Reconciliation Commission, Volume 
2, page 264, available at: http://www.sierraleonetrc.org/index.php/view-the-final-report/table-of-contents; 
Report of the National Truth and Reconciliation Commission, Chile, Part 3, 1991, available at: 
http://www.usip.org/sites/default/files/resources/collections/truth_commissions/Chile90-Report/Chile90-
Report.pdf.  See recent apology offered by National Association of Magistrates of the Judiciary in Chile: 
http://www.bbc.co.uk/news/world-latin-america-23967816 
79 See Rule of law tools for post-conflict states: reparations programmes, Office of the High Commissioner for 
Human Rights, United Nations, 2008, pages 8 and 23: 
http://www.ohchr.org/Documents/Publications/Amnesties_en.pdf  
80 See Public International Law, 2nd edition, John H. Currie, 2008 at page 40, http://irwinlaw.nu-
book.com/cat_details.aspx?ID=il9781552212554 .  The principle of state continuity in public international law 
recognizes that “a state’s identity as a legal person persists notwithstanding unconstitutional or even violent 
changes in its government.” Accordingly, the State remains legally responsible for actions and omissions of its 
predecessors.   
81 See: http://www.scribd.com/doc/23795069/Public-International-Law-chapter-5-Doc  
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their predecessors.  Any such apology is offered in a representative capacity, on behalf 

of a specific government institution or agency.    

 

80. The responsibility to apologise also derives from the general obligation imposed by the 

ICCPR on each State Party to “respect and to ensure to all individuals within its 

territory and subject to its jurisdiction the rights recognized in the present Covenant”82 

This requires the adopting of measures for guaranteeing the non-repetition of human 

rights violations.  These measures must ensure that respect for human rights is 

established as a core foundational value informing and guiding all conduct, policy and 

law.  Acknowledging past abuses and apologising to victims is one of the most 

concrete ways of affirming this institutional obligation..  

 

81. We submit that such apologies, if sincerely made and coupled with serious measures 

to afford reparations to victims and reform previously abusive institutions, not only 

further the implementation of legal obligations, but also constitute acts of 

statesmanship.  

 

82. A collective apology, apart from giving recognition to victims as persons who suffered 

harm, recognizes that their rights were violated. This recognition reaffirms and 

strengthens the status of victims as rights holders.83 

 

83. Since the Amicus has demonstrated that the recommendations cannot be mandatory it 

submits that those to whom such recommendations are directed are free to decline to 

make an apology; and if they choose to make an apology they are free to make it in 

any terms and manner they wish.  The Amicus notes further that an apology which is 

compelled is likely not to be a serious or sincere apology.      

  

                                                            
82 ICCPR, art. 2.1: http://www1.umn.edu/humanrts/instree/b3ccpr.htm, and UN Basic Principles on the Right to 
Reparation, principles 1 and 3: http://www.ohchr.org/EN/ProfessionalInterest/Pages/RemedyAndReparation.aspx  
83 See Pablo de Greiff, “The role of apologies in national reconciliation processes”, in The Age of Apology, Mark 
Gibney and others, eds.  (Philadelphia, University of Pennsylvania Press, 2007): 
http://webcache.googleusercontent.com/search?q=cache:0k9fMxy--
ZYJ:https://coursewebs.law.columbia.edu/coursewebs/cw_12F_L9165_001.nsf/0f66a77852c3921f852571c10016
9cb9/85B66A36440537E385257AC800755688/%24FILE/DeGreiff,%2BRole%2Bof%2BApologies%2Bin%2BNation
al%2BReconciliation%2BProcesses.doc%3FOpenElement+&cd=1&hl=fr&ct=clnk&client=safari . 
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The right to be heard 

 

84. The Petitioners complain that the President, the heads of the security services and the 

head of the judiciary were not afforded a right to be heard (audi alteram pardem) 

before the recommendations were made in respect of apologies.84   

 

85. The Amicus contends that the right to be heard applies only in respect of adverse 

findings.  Since adverse findings may impact on the rights of persons, as well as their 

reputations and livelihood, those implicated must be given a reasonable opportunity to 

be heard and to rebut any allegations against them, as well as any intended findings.85   

 

86. However, the principle does not apply in respect of a recommendation to make an 

apology, where such apology is to be made by a successor-in-title in a representative 

capacity.86  This is because such a recommendation does not constitute an adverse 

finding against the person acting in a representative or institutional capacity. 

 
 

EXPIRY OF MANDATE AND ALLEGED DOCTORING OF THE TJRC REPORT 
 

87. The final set of submissions deal with the question of the alleged expiry of the TJRC’s 

mandate and the alleged doctoring of the report.87  The petitioners contend that there 

was no legal authority for the existence of the TJRC after the expiry of its legal 

mandate on 3 May 2013.  Petitioners also submit that the report of the TJRC lacks 

integrity since some of the Commissioners assert it was doctored. 

 

 
 

                                                            
84 Paragraphs 32 – 33, Petitioners’ Submissions 
85 R e Pergamon Press Ltd [1970] 3 All E R 535 (CA); Transocean Marine Paint Association v. Commission (1974) 
E.C.R 1063: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61974J0017:EN:NOT ; Du Preez and 
Another v Truth and Reconciliation Commission (426/96) [1997] ZASCA 2; 1997 (3) SA 204 (SCA), available at: 
http://www.saflii.org.za/za/cases/ZASCA/1997/2.html     
86 The right to be heard does not apply to recommendations per se unless the recommendation in question 
incorporates an adverse finding.  
87 Paragraphs 45 – 46, Petitioners’ Submissions 
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Expiry of legal mandate 

 

88. The Amicus submits that since the Truth, Justice and Reconciliation 

(Amendment) Act, 201288 only provided for an extension of the TJRC’s operational 

period until 3 May 2013, any adjustments made to the report of the TJRC after that 

date were unlawful in terms of the constitutional principle of legality and the rule of 

law89 read with the relevant sections of the TJR Act.90   

 

89. The legal authority of the TJRC to conduct operations ceased on 3 May 2013 and any 

operational conduct thereafter was not authorized by law.  To the extent that the 

contents of the Commission’s final report91 were adjusted after 3 May 2013 such 

adjustments were effected without lawful authority and such conduct falls to be set 

aside as illegal.   

 

90. The Amicus submits that the final report of the Commission that was unanimously 

signed by all the Commissioners on or before 3 May 2013 is the only authentic and 

legitimate report of the TJRC.  This is the report that ought to have been published in 

the Government Gazette.   

 

Doctoring of report 

 

91. The Amicus draws the attention of this Honourable Court to the minority report of the 

three international commissioners (comprising a judge, law professor and respected 

international diplomat)92 titled ‘Dissenting Opinion with respect to Chapter 2 of 

Volume 2b of the Final Report of the Truth Justice and Reconciliation 

Commission of Kenya’.93 This report, which was released on 1 June 2013, was 

                                                            
88 The Truth, Justice and Reconciliation (Amendment) Act, 2012, available at: 
http://www.kenyalaw.org/klr/fileadmin/pdfdownloads/AmendmentActs/2012/TruthJusticeandReconciliation_Ame
ndment_Act2012.PDF  
89 Sections 2 and 10(2)(a)of the Constitution 
90 Sections 20(1), (3) and (4) read with section 48(1) 
91 The Dissenting Opinion of the 3 international commissioners provides an account of the alterations made to 
certain passages of Chapter 2, Volume 2B were adjusted and deleted between 3 and 17 May 2013. (See: 
http://www.the-star.co.ke/news/article-122862/missing-paragraphs-tjrc-report-land-question)  
92 Judge Gertrude Chawatama, the late Ambassador Berhanu Dinka and Professor Ronald C. Slye 
93 Available at: http://www.pambazuka.org/en/category/features/87728  
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widely publicized in the press and through the broadcast media.94  The dissenting 

report sets out an account of how adjustments were effected to Chapter 2 of Volume 

2B of the final report after 3 May 2013.   Excerpts from this report are set out below: 

 

“…The Land chapter was approved, signed, and submitted to the printer for 

publishing prior to the end of our operational period on 3 May 2013. It had 

been unanimously approved by all Commissioners, and was transmitted to 

the publisher in order to be printed and bound with the rest of the Report…. 

 

Shortly after this, the Commission was told that in order for us to hand in the 

Report, we needed to provide an advance copy to the Ministry of Justice and 

to the Office of the President…. 

 

It was at this time that a number of Commissioners, including at least one of 

the international Commissioners, received phone calls from a senior official in 

the Office of the President suggesting various changes to the Land chapter. 

These suggestions included the removal of specific paragraphs…. 

 

But as one week became two, and as it appeared that an appointment [with 

the President] would not be provided unless and until we agreed to 

significant changes in the Land chapter,… 

 

Some of these sentences were based upon direct testimony made by 

witnesses before the Commission under oath. We could not in good 

conscience agree to the removal of these voices, particularly when such 

removal was so clearly motivated by political pressure from high government 

officials….” 

 

                                                            
94 See:  http://www.trust.org/item/20130603124352-bsiac; 
http://www.standardmedia.co.ke/ktn/video/watch/2000066359/-tjrc-dissenting-report; http://www.the-
star.co.ke/news/article-122777/how-tjrc-land-chapter-was-censored; 
http://www.citizennews.co.ke/news/2012/local/item/10955-tjrc-commissioners-claim-major-changes-made-on-
land-chapter ; http://www.nation.co.ke/oped/Editorial/TJRC-process-has-been-irredeemably-damaged/-
/440804/1872268/-/11yh028z/-/index.html;  http://www.ntv.co.ke/news2/topheadlines/section-of-tjrc-claim-
land-chapter-in-commissions-report-was-altered/ ; http://www.the-star.co.ke/news/article-122898/final-tjrc-
report-doctored  
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92. The Amicus submits that any persons, within and without the TJRC, responsible for 

any adjustments made to the report after 3 May 2013 undermined the independence 

of the Commission which was protected under law.95    

 

93. The conduct of any persons outside the TRC who secured an advance copy of the 

report and who pressed for changes, as well as any Commissioners and staff who 

acquiesced in making changes, violated several provisions of the TJR Act, the 

Constitution,  as well as the Commission’s own binding procedures.    

 

94. Any interference with the final version of the TJRC Report was a flagrant violation of 

section 21 of the TJR Act which guarantees the independence of the Commission.  It 

forbids the Commission to “be subject to the control or direction of any person or 

authority”.  The section requires commissioners to be “independent of any political 

party, Government or other organizational interests”, and disallows the taking of “any 

action, which could create an appearance of partiality or otherwise harm the credibility 

or integrity of the Commission”.  

 

95. Any person or persons who pressed the Commission to make alterations to the report 

violated section 21 of the Act.  Such conduct also constitutes an offence in terms of 

section 7(5) of the Act which states that any person “who wilfully obstructs or 

otherwise interferes with the Commission or any of its members or officers in the 

discharge of its functions under this Act, commits an offence and shall on conviction 

be liable to a fine not exceeding one hundred thousand shillings, or imprisonment for a 

term not exceeding one year, or both.” 

 

96. Any Commissioner who bowed to political pressure not only transgressed the law but 

also violated the oath they took as commissioners to “faithfully and fully, impartially 

and to the best of my ability, discharge the trust and perform the functions and 

exercise the powers devolving upon me by virtue of this appointment without fear, 

favour, bias, affection, ill-will or prejudice.” 96  

 

                                                            
95 Section 21 of the TJR Act   
96 Section 14 read with the Second Schedule to the Act. 
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97. The providing of an advance copy to persons outside the TRC was a violation of 

section 23 of the TJR Act which provides that no commissioner or member of staff 

shall divulge confidential information.  It provides that such disclosure constitutes 

“misconduct”.  Prior to 3 May 2013 the report was confidential.  It could only be 

disclosed in terms of section 48(1) of the Act (which provides for the formal 

submission of the report to the President).    

 

98. Any provision of an advance copy was also in violation of the Commission’s own legally 

binding procedures.  On 16 April 2013 the Commissioners agreed to and signed a 

document titled: “Final Procedure for Adopting the Report” (Final Procedure).  

According to paragraph 6 of these procedures “the Report must main confidential until 

presentation to the Appointing Authority”. 

 

99. The refusal of the majority of the commissioners to publish the dissent of the 

international commissioners was also unlawful.   Firstly, the refusal was in violation of 

the Commission’s own procedures.  The Commissioners had bound themselves to the 

Final Procedure, which included the following: 

 
2. In accordance with standard practice of Truth Commissions, in case of a 
fundamental disagreement in the content of the Report, each Commissioner 
shall reserve the right to dissent and to prepare a minority position. … 
 
5. The minority position and the response thereto by the majority shall both 
be appended to the relevant chapter of the Report.  

 

100. The decision to exclude the minority report was also in flagrant violation of section 47 

of the Constitution which guarantees fair administrative action.  The decision violated 

the rights of the dissenting commissioners as well as the Kenyan public to 

administrative action that was reasonable and procedurally fair.   The refusal to 

publish the dissent amounts to an unreasonable and procedurally improper decision.   

Indeed the decision to suppress the dissent from the report amounted to irrational and 

arbitrary conduct which also violates the constitutional principle of the rule of law.   

This is because the refusal was not rationally related to the purposes and values set 

out in the Act, namely truth, openness, justice and fairness.   
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101.  The refusal was also a violation of sections 33, 34 and 35 of the Constitution which 

protects freedom of expression, the media and access to information.    

 

International law obligations in respect of independent investigations 

 

102. The Amicus contends that interference in the proceedings of an independent statutory 

commission, such as the TJRC, violates several international norms and standards, 

including the right to truth.  Such interference in the proceedings of an independent 

statutory commission was not only unlawful, but undermines the credibility of the 

Commission and also bodes ill for the future conduct of independent investigations in 

Kenya. 

 

103. International law imposes a specific obligation on Kenya to carry out an independent 

and impartial investigation in the context of the serious human rights violations that 

have taken place in Kenya’s past.     

 

104. Kenya is a party to the Convention against Torture and Other Cruel, Inhuman 

or Degrading Treatment or Punishment.97   

 
104.1. Article 12 of the Convention provides that: 

  
“[e]ach State Party shall ensure that its competent authorities proceed 
to a prompt and impartial investigation, wherever there is reasonable 
ground to believe that an act of torture has been committed in any 
territory under its jurisdiction.”..."  (Underline added). 

 
104.2. Article 13 of the Convention prescribes a duty to:  

 
“ensure that any individual who alleges he has been subjected to 
torture in any territory under its jurisdiction has the right to complain 
to, and to have his case promptly and impartially examined by, its 
competent authorities.” (Underline added). 

 

                                                            
97 G.A. res. 39/46, [annex, 39 U.N. GAOR Supp. (No. 51) at 197, U.N. Doc. A/39/51 (1984)], entered into force 
June 26, 1987.  Kenya acceded on 21.02.97: http://www.un.org/documents/ga/res/39/a39r046.htm  
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105. Article 9 of the United Nations Principles on the Effective Prevention and 

Investigation of Extra-Legal, Arbitrary and Summary Executions98, provides, 

inter alia, that:   

 
"There shall be a thorough, prompt and impartial investigation of all 
suspected cases of extra-legal, arbitrary and summary executions, including 
cases where complaints by relatives or other reliable reports suggest 
unnatural death in the above circumstances..."  (Underline added).   

 

106. Article 13.1 of the Declaration on the Protection of all Persons from Enforced. 

Disappearance adopted by the UN General Assembly in 1992 provides that: 99   

  
“Each State shall ensure that any person having knowledge or a legitimate 
interest who alleges that a person has been subjected to enforced 
disappearance has the right to complain to a competent and independent 
State authority and to have that complaint promptly, thoroughly and 
impartially investigated by that authority. …” (Underline added). 

 

107. In cases of disappearance, the UN Human Rights Committee has emphasized that 

the state has a duty to investigate under Article 6 of the ICCPR (the right to life): 

 
“[S]tates parties should also take specific and effective measures to prevent 
the disappearance of individuals and establish effective facilities and 
procedures to investigate thoroughly, by an appropriate and impartial body, 
cases of missing and disappeared persons in circumstances which may 
involve a violation of the right to life.100  (Underline added). 

 

108. The United Nations Basic Principles on the Use of Force and Firearms by Law 

Enforcement Officials101 requires governments to provide independent 

investigations following the use of force and firearms by law enforcement officials.   

Articles 22 and 23 provide that: 

 
"... Governments and law enforcement agencies shall ensure that an 
effective review process is available and that independent 
administrative or prosecutorial authorities are in a position to exercise 
jurisdiction in appropriate circumstances. …"  (Underline added). 

                                                            
98 Adopted on 24 May 1989 by Economic and Social Council Resolution 1989/65, Articles 9 to 17 contain a series 
of detailed requirements that should be observed by investigative procedures into such deaths: 
http://www1.umn.edu/humanrts/instree/i7pepi.htm 
99 Resolution 47/133 of 18 December 1992. http://www.wwda.org.au/decdisapp1.pdf    
100 Laureano v. Peru, U.N. GAOR, Hum. Rts. Comm. 56th Sess. P8.3, U.N. Doc. CCPR/C/56/D/540/1993 (1996): 
http://www1.umn.edu/humanrts/undocs/540-1993.html 
101 Adopted on 7 September 1990 by the Eighth United Nations Congress on the Prevention of Crime and the 
Treatment of Offenders: http://www1.umn.edu/humanrts/instree/i2bpuff.htm  
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"Persons affected by the use of force and firearms or their legal 
representatives shall have access to an independent process, including 
a judicial process. In the event of the death of such persons, this 
provision shall apply to their dependants accordingly."  (Underline 
added). 

 

109. In 2005 the UN Commission on Human Rights endorsed the ‘Updated Set of 

principles for the protection and promotion of human rights through action 

to combat impunity’ (impunity principles)102. Principle 7, titled ‘Guarantees of 

Independence, Impartiality and Competence’ laid down guidelines and  stipulated that: 

 
“Commissions of inquiry, including truth commissions, must be 
established through procedures that ensure their independence, 
impartiality and competence.”   (Underline added) 

 

110. Regional courts have confirmed that international human rights law requires states 

to conduct independent inquiries following the commission of serious human rights 

violations, such as extrajudicial executions.103 The European Court of Human 

Rights has held that the procedural right-to-life guarantee had been violated owing to 

an ineffective investigation. The court said:  

 
“[N]either the prevalence of violent armed clashes nor the high 
incidence of fatalities can displace the obligation under [a]rticle 2 to 
ensure that an effective, independent investigation is conducted into 
deaths arising out of clashes involving the security forces…”104  
(Underline added) 

 

111. National courts have invoked international law to strike down legislative provisions 

that impinge on the independence of special investigations. In South Africa, the 

Constitutional Court declared invalid legislation creating an anti-corruption unit 

because it did not ensure adequate independence for the investigation.105 In particular 

the court held that the State had an obligation emanating from its constitutional 

obligation to comply with binding international agreements to take all reasonable 

                                                            
102 E/CN.4/2005/102/Add.1: http://www.derechos.org/nizkor/impu/principles.html 
103 McCann v. United Kingdom (1995) 21 EHRR 97.  
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx#{%22dmdocnumber%22:[%22695820%22],%22itemid
%22:[%22001-57943%22]}  
104 Kaya v. Turkey, 65 Eur. Ct. H.R. 297, para. 91 (1998)  
http://sim.law.uu.nl/SIM/CaseLaw/hof.nsf/233813e697620022c1256864005232b7/72669eff087cbf14c125664000
4c3804?OpenDocument  
105 Glenister v President Of The Republic of South Africa and Others 2011 (3) SA 347 (CC)  at paragraphs 163 – 
202 and 205 http://www.saflii.org.za/za/cases/ZACC/2011/6.html  
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measures to create an independent body to combat corruption and organised crime.106 

The court held that the legislation did not sufficiently insulate the investigation from 

political interference in its structure and functioning.107   

 

112. The interference with the Commission’s final report that occurred after 3 May 2013 

gravely undermined the independence of the Commission and its perceived 

impartiality.  Such interference was not only a violation of the TJR Act; it also 

transgressed several international norms and instruments that are binding on Kenya. 

 

 

CONCLUSION 
 

113. Our conclusions may be summarised as follows: 

 

113.1. Mandatory recommendations are not consistent with the constitutional 

allocation of powers.  Accordingly, recommendations of the Commission may 

not bind the legislative, executive and judicial branches of government. 

 

113.2. Nonetheless, the Commission was entitled to make all the recommendations 

impugned by the Petitioners. Although they carry no legal force the 

Government is required to consider the recommendations seriously and to 

provide reasons in public for a decision not to implement a recommendation. 

 

113.3. Since the recommendations do not have legal force, the relief sought by the 

Petitioners expunging certain recommendations from the report is overbroad, 

irrational and unnecessary.   

 

113.4. Expunging recommendations from the report would amount to censorship and 

would deny Kenyans access to information and also interfere with the 

discretion of the executive branch to devise and develop policy.   

 

                                                            
106 Ibid, at paragraphs 163 – 202 and 205  
107 Ibid, paragraphs 208 – 210 
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113.5. Suppressing the Commission’s final report, or parts thereof, would constitute a 

serious violation of the right of Kenyans to the truth which is protected under 

international law.  It would also constitute a violation of the Constitution since 

the right to truth is enshrined within existing constitutional rights to human 

dignity, equality, the rule of law, freedom of expression and access to 

information. 

 

113.6. Expunging the recommendations may also deny victims of their rights to 

reparations and an effective remedy.  This right is guaranteed under the 

Constitution as well as under several international law instruments ratified by 

Kenya.   

 

113.7. The recommendations dealing with apologies, as with all the other 

recommendations, cannot be mandatory.  Nonetheless there is nothing 

improper about the recommendations which are entirely consistent with 

international norms and best practice.   

 

113.8. An apology offered by a person occupying a leadership position of a formerly 

abusive institution is done on behalf of that institution as the successor-in-title.  

Such an individual is not held personally responsible but is required to accept 

institutional responsibility and redress the wrongs suffered by victims.  Since no 

adverse findings were made against such persons the ‘right to be heard’ does 

not apply in respect of this class of recommendations to apologise.   

 

113.9. Since the Truth, Justice and Reconciliation (Amendment) Act, 2012 only 

provided for an extension of the operational period till 3 May 2013, any 

adjustments made to the report of the TJRC after that date were unlawful in 

terms of the constitutional principle of legality and the rule of law.    

 

113.10. The final report of the Commission that was unanimously signed by all the 

Commissioners on or before 3 May 2013 is the only authentic and legitimate 

report of the TJRC.  This is the report that ought to have been published in the 

Government Gazette.   
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113.11. Those persons, within and outside the Commission, who secured adjustments 

and deletions to the final report after 3 May 2013 undermined the 

independence of the Commission, which was protected under law, and 

committed punishable offences.  The refusal of the Commission to publish the 

dissenting report of the international commissioners was unlawful.   

 

113.12. The interference in the proceedings of the TJRC, an independent statutory 

commission, violated several international norms and standards, including the 

right to truth.  Such interference was not only unlawful, but undermined the 

credibility of the Commission and bodes ill for the future conduct of 

independent investigations in Kenya. 
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