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INTRODUCTION
About the ICTJ

The International Center for Transitional Justice (ICTJ) assists countries pursuing accountability
for mass atrocity or human rights abuse. The Center works in societies emerging from repressive
rule or armed conflict, as well as in established democracies where historical injustices or
systemic abuse remain unresolved. It provides comparative information, legal and policy analysis,
documentation, and strategic research to justice and truth-seeking institutions, nongovernmental
organizations, governments, and others. The ICTJ assists in the development of strategies for
transitional justice comprising five key elements: prosecuting perpetrators, documenting
violations through nonjudicial means such as truth commissions, reforming abusive institutions,
providing reparations to victims, and advancing reconciliation. The Center is committed to
building local capacity and generally strengthening the emerging field of transitional justice, and
works closely with organizations and experts around the world to do so.

The ICTJ in the Democratic Republic of the Congo

The ICTJ has provided comments on draft legislation for a truth commission and traveled to
Kinshasa to hold workshops and consultations with local groups, the UN, and international
NGOs. The Center has been working with local civil society groups to enhance their ability to
formulate transitional justice policies and lobby effectively for their implementation. In January
2004, the ICTJ held an international workshop in Cape Town, South Africa, to discuss
transitional justice options for the Democratic Republic of the Congo. Congolese government
officials and civil society representatives, UN officials, the prosecutor of the International
Criminal Court, international NGO representatives, and experts discussed prosecutions, truth-
seeking initiatives, and possible legal and institutional reform measures to advance justice during
the transition. The Center also received a request to provide advice on vetting as the UN Mission
in the Democratic Republic of the Congo (MONUC). The ICTJ has advissd MONUC and other
members of the international community on issues relating to the truth commission, vetting, and
prosecutions.
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A FIRST FEW STEPS
The Long Road to a Just Peace in the Democratic Republic of the Congo

EXECUTIVE SUMMARY

On May 17, 1997, a rebellion unseated Mobutu Sese Seko from decades of dictatorship over the
Democratic Republic of the Congo (DRC). Liberated from the dictator’s corrupt and repressive
rule, the Congolese soon found themselves at the heart of “Africa’s First World War.” Rwanda
and Uganda, initially allies in the effort to overthrow Mobutu, became adversaries of the new
government, each backing the creation of a rebel movement. Additional regional powers came to
the aid of the government, sending their armies into the DRC’s resource-rich land. The resulting,
protracted struggle was fueled by the plunder of the country’s vast natural wealth as the DRC was
effectively split into three areas controlled by the government and two rebel groups. A July 1999
cease-fire began a long peace process, in which peace talks held in Sun City, South Africa,
resulted in the adoption of an inclusive peace agreement in December 2002.

The conflict saw a deliberate targeting of civilian populations, with many, if not all, sides
regularly committing gross violations of human rights. In addition to the struggle to disarm
warring factions and maintain the fragile peace, the DRC is currently faced with the challenge of
addressing this legacy of human rights violations. Realizing the importance of this in building the
foundation for a democratic state, participants at the peace talks discussed transitional justice
measures, and the Sun City resolutions included a commitment to create a truth and reconciliation
commission and a request to the United Nations to establish an international tribunal. The
International Center for Transitional Justice (ICTJ) hosted an international workshop in Cape
Town, South Africa, on January 22-24, 2004, to contribute to the debate on the difficult issues
facing those trying to achieve justice in the DRC. Participants were drawn from Congolese
government and civil society, international human rights NGOs and academic institutions, the
International Criminal Court (ICC), and the UN. This paper benefits from the discussions in this
workshop, as well as several missions to the DRC, and secks to evaluate the initiatives
undertaken thus far and make recommendations on the way forward.

The development and implementation of effective transitional justice policies in the DRC has
been plagued by lack of security, fear of destabilization, limited political will, scarce resources,
and the overly prescriptive nature of the Sun City resolutions. The resolutions limited the
opportunity for broad consultation on which transitional justice mechanisms would be most
appropriate in the DRC. This paper focuses on three specific measures: prosecutions, whether in
domestic or international courts; the truth and reconciliation commission; and the process of
“vetting,” or screening and certifying security personnel and other public employees to ensure
their eligibility for specific public sector positions. The challenge in the DRC is to incorporate
clements of justice in an extremely complex situation, and to set in place the right conditions to
ensure that initiatives that might be premature now can be initiated as soon as the situation allows
it.

This paper reviews four possible forums to prosecute those most responsible for conflict-related
human rights abuses: domestic Congolese courts, the ICC, an international tribunal, and a hybrid
court. There are numerous challenges facing the DRC in pursuing domestic prosecutions,
including the determination of applicable law and the statute of limitations. The ordinary criminal
code does not proscribe international crimes, such as genocide, war crimes, and crimes against
humanity, while the current military criminal code does not define such crimes in accordance
with international law. The DRC has ratified many human rights conventions and its constitution
does permit the direct application of international criminal law; however, Congolese judges have
been reluctant to apply the provisions of treaties absent a specific act of incorporation by the
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legislature. Given these limitations, another alternative would be to prosecute suspects for
underlying crimes, such as murder, rape, and assault; however, this option does not adequately
address the serious nature of the abuse and might create difficulties in overcoming statutes of
limitation and prosecuting those with command responsibility. In order to overcome these
obstacles to prosecuting perpetrators in domestic courts, some modifications to Congolese law
might be necessary, and judges and prosecutors may need to be willing to apply international
criminal law directly in domestic courts.

Further impediments to domestic trials may arise from the primacy of military courts in trying
international crimes and the amnesty agreed on during the peace negotiations. Once the
Congolese Parliament adopts the draft law implementing the Rome Statue of the ICC, exclusive
jurisdiction for international crimes will be given to the civilian courts. The current amnesty
decree excludes war crimes, genocide, and crimes against humanity, but it is important that it
does not serve as an impediment to the prosecution of underlying crimes. It would be desirable
for the Parliament to adopt an amnesty law that narrowly defines a few specific acts for which
amnesty may be granted, and clearly excludes all serious human rights violations.

Through decades of dictatorship and conflict, the independence and capacity of the Congolese
judiciary has been significantly undermined. This paper does not intend to propose solutions to all
these deficiencies, but it does suggest that a limited capacity to deal with international crimes
could potentially be built in a relatively short time. Prosecutions should be concurrent with the
rebuilding of the entire Congolese criminal justice system. The judicial reform initiative in Bunia,
aimed at rapidly re-establishing criminal justice capacity, might offer insights to those
considering such an effort at the national level.

Further challenges for trials in domestic courts include government officials’ lack of political will
(particularly among those responsible for human rights abuse) and the possible lack of
cooperation from foreign governments in obtaining evidence crucial to prosecuting serious
offenders.

While the principle that national courts should be the primary venue for addressing past crimes is
increasingly accepted, other options must be discussed for the DRC. Despite the fragility of the
transition, there seems to be a growing consensus that the ICC should remain engaged in the DRC
and that it could play a positive role in the peace process. The ICC will make a more significant
contribution to transitional justice if it proactively communicates with Congolese citizens and
generates realistic expectations regarding its reach and capacity. The ICC should consider holding
its proceedings in the DRC in order to increase their impact on Congolese society.

Because the ICC will try only a handful of perpetrators—and because its temporal jurisdiction
does not cover most of the period of conflict—it should not be seen as the only avenue for
achieving criminal justice. Aside from the option of domestic trials, the possibility of an
additional international mechanism should be considered. This paper examines the advantages
and disadvantages of an international tribunal and a hybrid court. While participants at the peace
talks and representatives of the Congolese government have expressed a desire to have a fully
international ad hoc tribunal established, representatives of the United Nations and its member
states have thus far not expressed a willingness to establish such a court. This paper asserts that in
order to move discussions on impunity forward, the Congolese government may need either to
reconsider its position and request the establishment of a hybrid tribunal or to make a public and
unambiguous request for the establishment of international tribunal, to which the UN should
provide an official response.
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This paper analyzes the benefits of a hybrid court, with a combination of international and
domestic resources, vis-a-vis the alternatives of domestic trials and fully international tribunals.
Hybrid courts seem to address many of the criticisms of international tribunals, such as cost and
efficiency, while adding a level of independence and authority that may be missing from
domestic courts. However, a hybrid court cannot restore confidence in local institutions as
domestic efforts can, and it still represents a significant financial investment that some argue
would be best made in repairing the domestic legal system. This paper argues that if a hybrid
court is ever established in the DRC, it should be based upon an open and consultative process in
which the views of civil society and victims of human rights abuse are taken into account. This
paper outlines the policy issues that need to be confronted in this discussion.

Whatever mechanism or combination of mechanisms is established to prosecute perpetrators of
serious human rights violations, there will inevitably be perpetrators of varying degrees of
responsibility who cannot be prosecuted effectively because of the limitations on caseload
capacity. Recognizing this “impunity gap,” this paper discusses the ways in which quasi-judicial
or nonjudicial mechanisms may be used to address the vast majority of cases. An in-depth study
could be conducted to examine the feasibility of using plea bargaining of low-level offenders to
close this gap and to help prosecutors gather important evidence against high-ranking
perpetrators. It also suggests that within communities in the DRC, reconciliation processes may
exist that can be integrated into formal processes to address low-level perpetrators.

A law establishing the truth and reconciliation commission (TRC) in the DRC was adopted on
July 30, 2004. There was a lack of sufficient consultation in the country prior to the adoption of
this law, which resulted in weak legislation and frustration among important sectors of civil
society. The members of the TRC were appointed through a highly politicized process, which
resulted in serious doubts among the international community and local Congolese activists as to
whether the TRC can become an independent, credible institution. In an effort to address these
criticisms, the revised law expands the membership of the commission, although it still allows
political parties to maintain overall control of the appointments.

This paper asserts that the amnesty provision of the TRC law is ineffective and undesirable and
should be reconsidered. The commission is currently unable to conduct in-depth investigations
into human rights abuses, and has focused its ad hoc efforts on conflict mediation and resolution.
If the commission is unable to undertake in its primary work during the transition period, it may
be preferable to halt its work until the elections are concluded. This could allow for a
comprehensive consultation process to take place, leading to a stronger mandate and greater civil
society involvement in discussions regarding the TRC.

This paper also examines the need to undertake institutional reform. Institutional reform is a
complex and enormous undertaking in the DRC, yet it is essential in preventing recurrence of
abuses and establishing the rule of law. Many public employees, especially in the security sector,
were involved in serious human rights abuses, and corruption is rampant. This paper argues that
betfore an appropriate and realistic vetting program can be designed, a thorough assessment must
be carried out in order to identify clearly the personnel reform needs and risks.

The paper suggests that the government of the DRC and the United Nations might consider
establishing a commission of experts to reccommend measures to pursue transitional justice in the
DRC. While a commission of experts would certainly bring greater attention to the issue of
accountability for crimes committed in the DRC and mobilize international resources to this end,
such a commission would have to take into account the transitional justice measures already
under way.



This paper demonstrates that much is to be done before a comprehensive transitional justice
framework can be implemented. In order to take into account the complex realities of the current
situation, including the fragile peace process, some reforms must be prioritized to create the
necessary conditions for achieving justice. Some measures, such as certain prosecutions, can and
should take place immediately; others need to wait for certain reforms and a more stable and
secure environment. It is important to develop a holistic vision of how the goals of justice, truth,
reparations, and reform can be advanced during the transition, and what conditions are necessary
to sustain this work after the elections.
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BACKGROUND

The Democratic Republic of the Congo (DRC) is the third-largest country in Africa, with more
than 50 million inhabitants and nearly a million square miles of territory. It is also the biggest
country in the Great Lakes region, which also includes Rwanda, Burundi, Uganda, and Tanzania.
This region has been engulfed by a decade of devastating conflicts, in part following the regional
destabilization caused by the Rwandan genocide. In 1996, Rwanda and Uganda backed a
rebellion against Mobutu Sese Seko, who had ruled the country he renamed Zaire since 1965.
Mobutu’s rule embodied the worst characteristics of post-colonial African dictatorships: absolute
concentration of power, one-party rule, cult of the personality, widespread corruption, cronyism,
violent suppression of dissent, accumulation of colossal personal fortunes and, ultimately, total
institutional decay.

Vast natural resources in the DRC, a country once defined as a “geological scandal” because of
its plentiful natural resources, has been a key factor in the interest of foreign powers since
Belgian King Leopold II founded the Congo Free State in 1885. Gold, oil, copper, cobalt,
uranium, diamond, and coltan abound on Congolese soil, although these blessings have rarely
been used to the benefit of the Congolese population.

Mobutu was supported by western powers, which saw him as a bastion against communism in
Central Africa; this support quickly waned after the end of the Cold War. Deprived of external
financial and political support, Mobutu was forced to start a democratization process, which
culminated in the holding of a National Sovereign Conference in 1991-1992. The Conference
clected Etienne Tsishekedi as Prime Minister and established a framework for the progressive
democratization of the country. Unfortunately, Mobutu successfully sabotaged the democratic
transition, and managed to cling to power for five more years.

Laurent-Désiré Kabila, a Katangan' who had intermittently fought Mobutu since the 1960s, led a
seven-month rebellion with the backing of Rwanda and Uganda. On May 17, 1997, forces loyal
to Kabila entered Kinshasa and assumed power. Mobutu had fled the country the day before, and
most of his elite troops crossed the river to Brazzaville, where many still reside. Tensions soon
arose between Kabila and his Rwandan and Ugandan allies, and in August 1998 a mutiny in the
Congolese army triggered “Africa’s First World War,” arguably the deadliest conflict since the
end of World War I1.

Rwanda and Uganda were initially allies, but later became adversaries during the conflict. Each
backed the creation of a rebel movement’ and sent its own army to occupy vast swathes of
Eastern Congo. In response, Kabila requested military assistance from members of the Southern
African Development Community. Angola, Zimbabwe, and Chad responded to this request and
sent their own armies to the DRC; Angola and Zimbabwe played a key role in preventing the fall
of Kinshasa to the rebels and their foreign allies.

! Katanga is one of the 10 provinces (plus the city of Kinshasa) of the DRC.

* In a report published on April 8, 2003, the International Rescue Committee found that the conflict in the
DRC had caused the deaths of at least 3.3 million between August 1998 and November 2002. (This
excludes the victims of the 19961997 conflict.) Most of the deaths were attributed to malnutrition and
casily curable diseases. They were most often linked to the displacement of populations and the collapse of
the country’s economy and health-care system.

* They first created the Rassemblement Congolais pour la Démocratic (RCD) to oppose the Kinshasa
government, but fighting erupted in 1999 as the two competed for a dominant relationship with the RCD in
order to ensure control over the diamond-producing region in Kisangani. Uganda then backed the creation
of the Mouvement pour la Libération du Congo.
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As in the 1996—1997 war, security concerns were invoked by Rwanda and Uganda to justify their
aggression and occupation of northern and eastern DRC. In particular, Rwanda justified its
intervention by claiming the need to eliminate once and for all the rear bases of Interhamwe and
ex-FAR' fighters. Rwanda also claimed to be protecting Congolese Rwandophone populations
from human rights abuses committed against them, even invoking the threat of genocide.

Throughout the five-year long conflict, the DRC was effectively split into three areas controlled
by three main groups. The Government (today known as “former government™) controlled the
capital and most of central, southern, and western Congo; the “Mouvement pour la Libération du
Congo” (MLC, Movement for the Liberation of Congo, created by Uganda when tensions arose
with Rwanda) controlled northern areas in Equateur province; the “Rassemblement Congolais
pour la Démocratie” (RCD, Congolese Party for Democracy, which maintained a close alliance
with, and even dependence on, Rwanda throughout the conflict) controlled the province of
Maniema, most of the Kivus, and parts of Orientale, Kasai Oriental, and Katanga provinces.
Other, smaller groups have controlled certain areas at different times. A military history of the
conflict is beyond the scope of this paper.

In July 1999, the Organization of African Unity (now the African Union) brokered a cease-fire in
Lusaka, Zambia, which marked the beginning of a long peace process. However, little progress
was made until President Kabila was murdered by one of his bodyguards in January 2001. He
was succeeded by his son, Joseph, who immediately relaunched the peace process.

The revived peace talks, known as the “Inter-Congolese Dialogue™ (ICD), were held in Sun City,
South Africa, in 2002. The talks led to an inclusive peace agreement, which was signed on
December 17, 2002, in Pretoria, South Africa, by the eight parties to the peace talks: the former
government, the MLC, the RCD, the Political Opposition, Civil Society, the Mai-Mai,” the RCD-
ML, and the RCD-National (the last two being splinter groups of RCD).

A transitional constitution was adopted in April 2003, and a transitional government took office
in July 2003. According to Article 196 of the transitional constitution, the transitional period
should not last more than 24 months from the creation of a government, with a possible extension
of up to one year. National elections are due, at the latest, in June 2006.

The Congolese government and society are currently facing enormous challenges. Among the
most pressing are the pacification, stabilization, and effective reunification of the country. Two
coup attempts took place in 2004 in Kinshasa: in March, a few dozen rebels, allegedly members
of Mobutu’s former “Forces Armées Zairoises” (FAZ, Zairian Armed Forces), crossed the river
from Brazzaville to Kinshasa and tried to take over the capital; in June, around 20 members of the
Presidential Guard, led by Major Eric Lenge, rebelled. The army put down both rebellions within
a few hours. In both cases, it was unlikely that the rebels could have overthrown the government.
However, the coups have had a destabilizing effect on the fragile and divided new government.

In eastern DRC, low-intensity conflict has continued to rage in the Kivus, Ituri, and parts of
Katanga. In February 2004, the RCD threatened to walk out of the transitional institutions
following the arrest of a senior RCD officer in Bukavu; serious clashes between government

* In Kinyarwanda, Interhamwe (“those who work together”) are members of the former Rwandan militia
who perpetrated the genocide, fled Rwanda in 1994, and have since staged a guerrilla war against the new
regime in Rwanda. EX-FAR (Forces Armées Rwandaises) are members of the former Rwandan army who
also fled Rwanda after they were defeated by the Rwandan Patriotic Front (RPF, the current Rwandan
army).

> The Mai-Mai are a loose association of Congolese local defense forces aligned with former government
forces.
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soldiers and former RCD soldiers ensued. This episode showed the fragility of the transitional
arrangements and served as a prelude to more serious events in May and August 2004.

On May 26, soldiers loyal to Colonel Jules Mutebusi, a commander formerly with the RCD who
had been suspended from the integrated national army in February 2004, clashed with regular
Congolese army troops in South Kivu. General Laurent Nkunda, another former RCD
commander stationed in North Kivu, sent more than 1000 troops to support Mutebusi, and on
June 2, he took Bukavu, the capital of South Kivu. The fall of Bukavu provoked violent popular
protests throughout the country, directed against the UN Mission in the DRC (MONUC),
Rwanda, and the transitional government; several people died in Kinshasa and elsewhere.

Nkunda claimed that he intervened to protect the Banyamulenge® from a “genocide” that the
Congolese army was perpetrating against them. Prompt investigations by MONUC and Human
Rights Watch’ established that, while both sides had committed serious abuses, including
extrajudicial executions of civilians, no evidence of anything resembling genocide could be
found. On June 9, the rebels left Bukavu and the Congolese army re-entered the town to scenes of
cheering crowds. Mutebusi and his men fled to Rwanda, while Nkunda retreated with his troops
to Minova, a locality about 50 kilometers from Goma. Tensions mounted between Kinshasa and
Kigali, when President Kabila accused Rwanda of actively supporting the rebellion, an allegation
the Rwandan president categorically denied. Rwanda closed the border with the DRC, and
Kinshasa redeployed 10,000 soldiers to the Kivus, a move that Rwanda saw as a threat of war.
Tensions seemed to ease after a successful summit between Kabila and Kagame in late June 2004
in Abuja, Nigeria. The two recommitted themselves to the terms of the Pretoria Agreement® and
agreed to a “joint verification mechanism” to ensure the disarmament and demobilization of
Rwandan rebels.’

On the night of August 13, 2004, more than 160 Congolese refugees, who had fled the violence in
South Kivu in June, were massacred in the camp of Gatumba, in Burundi. The “Forces nationales
de libération” (FNL) assumed responsibility for the attack, claiming that they were targeting a
nearby Burundian army camp. While only an independent commission of inquiry will be able to
shed light fully on this horrible crime, Rwanda and Burundi threatened to invade the DRC to
protect their borders from such episodes of violence. RCD-Goma briefly suspended its
participation in the transitional government. "

It is hard to predict whether the current sporadic violence will continue or lead to a full
resumption of hostilities. For all practical purposes, the former factions still largely control
(politically, economically, and militarily) the regions they administered during the war. It is
difficult to envisage an enduring peace without the implementation of a more effective
disarmament, demobilization, and reintegration program and a broader security sector reform
initiative.

% Congolese Tutsis from South Kivu who speak a version of Kinyarwanda.

" Human Rights Watch, “DR Congo: War Crimes in Bukavu,” June 2004, available at www hrw.org.

¥ Not to be confused with the Pretoria peace accords, the Pretoria Agreement was a bilateral agreement
signed by Rwanda and DRC in July 2002, which led to the withdrawal of Rwandan troops from Congolese
territory.

? “Les presidents Kabila et Kagame se sont entendus a Abuja,” Le Monde, June 28, 2004.

' A UN investigation into this massacre has not been able to conclusively identify the perpetrators and has
recommended an investigation of the events by the Government of Burundi with the full cooperation of the
DRC and Rwanda and an investigation by the International Criminal Court. See
http://www.un.org/Docs/journal/asp/ws.asp?m=s/2004/821 for a full copy of the report.
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Another serious challenge for the transition is to find a lasting solution to the issue of nationality,
which has haunted Congolese society since independence and is widely considered one of the
major causes of the war.'' While it is beyond the scope of this paper to analyze this issue in depth,
the transitional Parliament will have to adopt a law on nationality that reflects a broad consensus,
eliminates a potential major cause of renewed conflict, and respects international standards on
nationality and minority issues. A draft prepared by the government is currently under discussion.
Other key challenges can be only briefly mentioned: the social infrastructure has all but
collapsed, the economy is in a desperate state, access to justice is limited to a tiny fraction of the
population, corruption is rampant among underpaid and unmotivated civil servants, the
preparations for elections lag, and the establishment of a peaceful, democratic state based on the
rule of law still seems out of reach.

This paper seeks to address a particularly important challenge: addressing the legacy of human
rights violations suftered by the Congolese population. It will try to evaluate initiatives
undertaken thus far and make recommendations on the way forward.

! The “issue of nationality” was mentioned among the main causes of the war in the report of the ICD.
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A FIRST FEW STEPS
The Long Road to a Just Peace in the Democratic Republic of the Congo

“Justice, peace and democracy are not mutually exclusive objectives, but rather mutually
enforcing imperatives. Advancing all three in fragile post-conflict settings requires strategic
planning, careful integration and sensible sequencing of activities.”

— Report of the Secretary-General, The rule of law and transitional justice in conflict and post-
conflict societies

I. INTRODUCTION: TRANSITIONAL JUSTICE IN THE DRC

While it is still impossible to ascertain the scale of the abuses that took place over the past decade
in the DRC, 1t 1s clear that defenseless civilians have borne the brunt of the violations. The
conflict in the DRC, as in many other contemporary wars in Africa and elsewhere, has seen the
deliberate targeting of civilian populations as a way of waging war. Many, if not all, sides to the
conflict have regularly employed the tactic of murdering, raping, maiming, and terrorizing
civilians. Most rebels have engaged in continued recruitment of child soldiers; rape and sexual
violence is commonplace; horrendous acts like cannibalism, mutilation, and the burying of live
people have been reported over the years by Congolese and international organizations. The
consequences for Congolese society have been devastating. '

In such a context, it is impossible to build the foundation for a democratic, just, and peaceful state
without addressing these past atrocities, putting an end to impunity, and attempting to redress the
suffering of Congolese citizens. The demand for justice is already very strong, and it is bound to
become even more forcetul as security improves and Congolese citizens turn their attention to the
scars that the years of violence have left on their lives and communities.

The term “transitional justice” refers to the combination of policies that countries transitioning
from authoritarian rule or conflict to democracy decide to implement in order to address past
human rights violations. Transitional justice seeks to restore the dignity of victims and to
establish trust among citizens and between citizens and the state. The reconstruction of these
relationships requires an integrated approach to dealing with the past. This can include the
investigation and publication of the causes and effects of widespread and systematic human rights
violations; appropriate measures to establish criminal and civil responsibility on the part of the
state and individuals; the provision of material and symbolic reparations for victims; and legal
and institutional reforms aimed at preventing a recurrence. Transitional justice measures can

"2 It is impossible to quote here all the reports on human rights violations perpetrated throughout the war;
only a few important sources can be mentioned. Human Rights Watch produced, among others, “War
Crimes in Kisangani: The Response of Rwandan-backed Rebels to the May 2002 Mutiny,” August 2002,
and a paper on sexual violence in Eastern Congo, “The War Within the War,” June 2002, both available at
www.hrw.org. Amnesty International published a comprehensive report on the violations committed in
Ituri, “Our brothers who help kill us,” April 2003. The UN Special Rapporteur for the DRC, Iulia Motoc,
consistently reported the violations committed in rebel-held and government-controlled territories
throughout the conflict, available at www.unhchr.ch/html/menu2/7/a/mcon.htm, and MONUC human
rights investigations are reflected in the periodic reports by the Secretary-General to the Security Council,
available at www.un.org/documents/repsc.htm. The constant and courageous reporting of innumerable
Congolese human rights organizations must be underlined; among these organizations, with no claim to
completeness, are Groupe Lotus in Kisangani, the Héritiers de la Justice and the Initiative Congolaise pour
la Justice et la Paix in Bukavu, the ASADHO/Katanga in Lubumbashi (and ASADHO elsewhere), and
Justice Plus in Bunia.



contribute to the removal of war criminals from public life, and prevent them from consolidating
their grip on power. This can contribute significantly to the creation of accountable, democratic
institutions that enjoy the trust and confidence of citizens.

Transitional justice measures were amply discussed at the Inter-Congolese Dialogue (ICD). The
Commission on Peace and Reconciliation, one of the five commissions of the ICD, adopted two
key resolutions; the first related to the creation of a truth and reconciliation commission, while the
second was a request for the creation of an International Tribunal by the United Nations for the
crimes committed in the DRC. Unfortunately, 14 months after the inauguration of the transitional
government, progress on the effective implementation of transitional justice mechanisms and
policies has been uneven.

I1. OBSTACLES TO TRANSITIONAL JUSTICE

Several factors continue to impede the development and implementation of effective transitional
justice policies in the DRC.

v The excessively prescriptive nature of the Sun City resolution, the very detailed resolutions on
the truth and reconciliation commission and international tribunal contained in the Sun City
resolutions became a straitjacket that, to a large extent, prevented meaningful dialogue and
consultation on the timing, form, and composition of transitional justice mechanisms. In
retrospect, it would have been preferable for the resolutions to contain a general commitment
to dealing with human rights abuses and then mandate a process of public consultation and
policy development in order to determine the most effective mechanisms.

v Lack of political will. The transitional government comprises all the major former warring
parties. Persons allegedly responsible for serious human rights violations are in positions of
influence in many transitional institutions. Thus, it is not surprising that the government has
been reluctant to seriously implement an effective transitional justice framework.

v The general lack of security in the eastern part of the country. Elements including conflict
and human rights abuse on a significant scale in some arcas; a lack of progress in the
disarmament, demobilization, and reintegration process; the continuation in power of many of
the same local authorities (administrative, judicial, and military) who were in power at the
time abuses were committed all contribute to the precariousness of the security situation and
pose serious—but not insurmountable—obstacles to the pursuit of transitional justice goals.

v Fear of destabilization. Although there are considerable disagreements among domestic and
international actors regarding the extent of the threat to stability posed by transitional justice
efforts, a general concern exists that an overly aggressive pursuit of accountability might lead
to a backlash and renewed conflict.

v The scarcity of financial, human, and technical resources. Decades of institutional decay,
combined with the specific impact of war and conflict, have weakened and virtually
destroyed the DRC’s criminal justice system. It will take a considerable investment of
resources and training over many years to remedy this problem.

»  The reluctance of the UN and the international community to set up an international tribunal.
It is widely recognized that the UN and the international community are unwilling to
establish another international tribunal following what are perceived to be the high costs and
limited efficiency of the International Criminal Tribunals for Rwanda and the former
Yugoslavia (ICTR and ICTY, respectively). As will be discussed in greater detail below, this
has complicated efforts to pursue justice in the DRC.

Despite all these obstacles, more can and must be done to advance transitional justice goals
during the transition. In the final analysis, the challenge is to incorporate elements of justice in an
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extremely complex situation and to set in place the right conditions to ensure that initiatives that
might be premature now can be initiated as soon as the situation allows. A holistic strategy is
essential so that peace can develop beyond a mere armed truce and justice can contribute to the
foundation of an authentically reconciled Congo that respects the rule of law and human rights.

In many circumstances, a combination of mechanisms will be necessary, as the scars left by mass
atrocities are multifaceted and require integrated responses. For example, some groups might
wish to examine and debate the circumstances and causes that led to a war, while victims may
seek a measure of justice and/or reparations. Different mechanisms, operating concurrently or
sequentially, may be necessary to respond to these diverse goals. This does not mean that all
socicties in transition must employ all available mechanisms; however, 